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CHAIRWOMAN HELTON:

Good morning. We're here in the matter of a Petition
by ICG Telecom Group, Inc., for arbitration of an
interconnection agreement with BellSouth Tele-
communications, Inc., pursuant to Section 252(b) of the
Telecommunications Act of 1996, which is Case No.
99-218. Could we have the appearances of the parties,

please?

MR. HATFIELD:

Good morning, Dr. Helton and Commissioners. I'm Kent
Hatfield with the firm of Middleton & Reutlinger, 2500
Brown and Williamson Tower, Louisville, Kentucky. My
colleague, Hank Alford, is here with me, and lead
counsel today for ICG will be Al Kramer, sitting to my
right. He's with the firm of Dickstein, Shapiro, Morin
& Oshinsky in Washington, 2101 L Street NW, Washington,
D.C. 20037-1526, and his colleague, Jacob Farber, is

also appearing for ICG today.

MR. MERSHON:

Madam Chairman, members of the Commission, I'm
Creighton Mershon representing BellSouth and, along
with me, my colleagues, Lisa Foshee and Langley
Kitchings, and we're at 601 West Chestnut, Louisville,

Kentucky 40203.
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CHAIRWOMAN HELTON:
Staff?

MS. DOUGHERTY:
Amy Dougherty for the Commission and staff.

CHATRWOMAN HELTON:
Is there anyone else? Before we begin testimony, is
there any member of the public that would like to give
comments this morning? Hearing none, we will proceed.

MR. KRAMER:
Madam Chairman, we have one preliminary matter. ICG
has voluntarily withdrawn the issue of volume and term
discounts. So that issue is now moved from the
proceeding.

CHAIRWOMAN HELTON:
Thank you. Does that mean that we'll have any
witnesses that will not be appearing or be stipulated?

MR. KRAMER:
It does not. BExcuse me, Madam Chairman. There are
some portions of the testimony that address this issue,
but they're now moot.

CHAIRWOMAN HELTON:
Okay. Thank you. If you would like to call your first
witness.

MR. KRAMER:

Yes. Thank you. ICG calls, as its first witness,
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Bruce Holdridge.

WITNESS SWORN
The witness, BRUCE HOLDRIDGE, after having been
first duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. KRAMER:

Q.

Would you please state your name and address for the
record?

Yes. My name is Bruce Holdridge, and my address is 180
Grand Avenue, Suite 800, in Oakland, California.

And could you please give your title and your job
responsibilities?

Yes. My title is Vice President of Government Affairs,
and my responsibilities include the overall
administration of existing and new interconnection
agreements with Bell companies and independent
telephone companies.

Mr. Holdridge, did you cause to be prepared and
submitted in this matter the direct testimony of Bruce
Holdridge consisting of 13 pages?

Yes, sir.

And, Mr. Holdridge, did you prepare or cause to be
prepared the rebuttal testimony of Bruce Holdridge in
this matter consisting of nine pages and one Exhibit?

Yes, sir.
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Mr. Holdridge, do you have any corrections to either of
your testimonies at this time?

Yes, I have corrections in my direct and my rebuttal
testimony. The first correction is on Page 3, Line 15,
where it says that I have testified before the North
Carolina Utilities Commission. That should be the
Georgia Public Service Commission. On Page 6, 1 would
like to delete or strike my testimony from Lines 16
through 20 and that proceeds on to Page 7, Lines 1
through 8. I would like to amend my testimony on Page
9, Line 2. The word "can" should be "cannot," and I

would like to amend my testimony on Line 18 so that it

reads, "ICG intends to use the EEL only" - instead of
nprimarily" - "for offering its customers local
exchange service." I would like to delete the

following sentence, and I would like to add to the end
of the first sentence that "ICG intends to use the EEL
only for offering its customers local exchange service
until the FCC has a rule in effect in its further ..."
Mr. Holdridge, could you go a little more slowly,
please?

I'm sorry; uh-huh. ". . . until the FCC has a rule in
effect in its further proceeding in the UNE remand
proceeding." One last minor correction is on Page 11,

Line 13. The word "establish" should be past tense,
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"established."

And in your rebuttal testimony?

A. Yes. In my rebuttal testimony on Page 5, I would like
to delete the testimony between Lines 7 through 23.

Q. Mr. Holdridge, as so corrected, if I asked you each of
the questions contained in your direct and rebuttal
testimony, would your answers be the same?

A. Yes, sir.

MR. KRAMER:

Madam Chairman, at this time, the witness is
tendered for cross, and I move the admission of
Mr. Holdridge's testimony and the attached

Exhibits.

CHAIRWOMAN HELTON:

So ordered. Ms. Foshee?

MS. FOSHEE:

Thank you.

CROSS EXAMINATION

BY MS. FOSHEE:

Q.

Good morning, Mr. Holdridge.

Good morning, Ms. Foshee.

I want to talk to you first a little bit about packet-
switching. Now, in Georgia, you told the Commission
that this issue was settled; correct?

Yes, ma'am.
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Q. Okay. And, in Tennessee, you told the authority that
it was also settled; correct?
A. Yes, ma'am.
And today I presume the issue is not settled; correct?
A. I don't believe that is correct. I believe that the
issue is settled.
Q. Okay.
MS. FOSHEE:
Is that an issue ICG wants to withdraw from this
proceeding?
MR. KRAMER:
No. We are not withdrawing the issue. We have
settled the issue. As Mr. Holdridge's rebuttal
testimony explains, we have accepted the pricing
proffered by BellSouth, and there is no longer any
issue in dispute, but we have not withdrawn the
issue.
Q. Mr. Holdridge, what is it that ICG wants this
Commission to decide with respect to packet-switching?
A. We would like to accept BellSouth's offer, and we would
like for the record to reflect that we have accepted
BellSouth's offer for their pricing as in Mr. Hendrix'
Exhibit.
Q. Okay. Thank you. We'll move on. Now, with respect to

the EEL, which I think is the second topic that you
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discuss in your testimony, I think you'll agree with me
that the EEL is comprised of three elements: loop,
transport, and cross-connect.

MR. KRAMER:

Objection. As "elements" being used, it's a
technical phrase. It's a legal phrase.

MS. FOSHEE:

I asked the question how I asked it, Mr. Kramer.

I think the witness is entitled to answer.
CHAIRWOMAN HELTON:

Answer, please.

A. As I understand it, if the word "element" is being used
in a legal definition, there are two network elements
and that is a loop and a transport. We don't believe,
ICG does not take the position, that a cross-connect is
an element.

Q. Okay. Let me rephrase it. Can we agree that there are
three pieces to an EEL?

A. Yes, ma'am.

Okay. And, to form the EEL, those three pieces need to
be combined; correct?

A. The loop must be tied together with the transport using
the cross-connect; yes.

Q. Okay. And I think that you understand that the FCC has

declined in its recent 319 Order to make the EEL a
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separate UNE; correct?

No, I don't agree with that. I believe that the FCC
has clearly mandated that, where EELs or combined
facilities exist in the BellSouth network, that they
have mandated BellSouth make those existing facilities
available to CLECs such as ICG, and BellSouth has
combined facilities in their network. They use them
for ISDN services in an ANSA environment as described
in the general subscribers tariff in Kentucky, ANSA
standing for alternate network serving arrangement.
BellSouth uses them for foreign exchange type services.
BellSouth further uses them for private line services
for access to packet-switching services and may even
use them for off prem extension type applications to a
PBX service. So, no, I would not agree. I think that
existing facilities have been clearly mandated to be
made available to CLECs.

Okay. Well, let me see if I can draw a distinction
here. Setting aside the currently combined issue,
which we'll get to in a minute, is it your position
that the EEL is on the FCC's list of UNEs?

No. It is my position that the list is not exhaustive;
it's subject to change; and that the FCC has not yet
made a decision on the EEL as part of that list.

Okay. Let's try it one more time. Is the EEL on the
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FCC's current list of UNEs?

It is not on the current list of UNEs because it has
not been decided by the FCC.

Okay. So, given that it's not on the current list of
UNEs, you're asking this Commission to do something
other than what the FCC has determined?

Well, no. We are asking right now that this Commission
mandate to ICG that they give us the existing
facilities, the existing combined network elements,
that BellSouth uses today in their network, subject to
further testimony by Ms. Schonhaut who can give you
legal opinions as to where ICG's position is on the
EEL, both for existing facilities as well as to be
decided by the FCC and new combined facilities. Ms.
Schonhaut can answer that question.

Okay. Well, I don't want to put words in your mouth,
but it sounds to me like what you're saying, then, is
that all you're asking this Commission to do is to
order BellSouth essentially to do what the FCC has
ordered BellSouth to do.

Until the FCC rules further, that's correct.

Okay. Now, in Georgia, I think you told me that the
ICG would use the EEL to provide special access;
correct?

That's correct.
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Okay.

A. ICG has amended its position on that. ICG will not use
special access via the EEL until the FCC has ruled
further, and we will limit the application to local
exchange service only.

Q. Okay. Can you agree with me, Mr. Holdridge, that
BellSouth has no obligation to combine UNEs on behalf
of CLECs?

A, No, absolutely not. I cannot agree with that. I do
believe that BellSouth does have the obligation to
combine facilities especially where they are existing,
and I believe that that's clearly stated.

Q. Okay. I want to explore that view with you quickly
through two hypotheticals. The first is let's assume
that nowhere in BellSouth's network is a loop and a
transport facility combined. In that scenario, ICG
wants to order a loop/transport combination. Is it
ICG's position that, in that case, BellSouth is
obligated to provide ICG with a loop/transport
combination?

MR. KRAMER:

Objection. Are you asking for a legal conclusion
when you say "obligated"?

MS. FOSHEE:

No.

13

CONNIE SEWELL
COURT REPORTER
1705 SOUTH BENSON ROAD
FRANKFORT, KENTUCKY 40601
(502) 875-4272




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. KRAMER:
Okay.

A. Where existing facilities are currently combined, it is
BellSouth's obligation to provide those facilities.
Okay. Well, I'm not sure that answered my question.

A, Okay. I'm sorry.

Q. In this scenario, okay, and the scenario is that,
assume that nowhere in BellSouth's network is a loop
and a transport combined and ICG orders a loop/
transport combination from BellSouth, is it ICG's
position that, in that situation, BellSouth is
obligated to provide ICG with that loop/transport
combination?

A. I believe that your hypothetical is unrealistic. At
the same time, I believe that it is subject to a
further decision by the Commission if you're talking
about no combinations existing today.

Q. Okay. Well, as unrealistic as it may be, and it may
be, I still don't think you've answered the question.
I'm trying to find out ICG's position as to whether
BellSouth would have to provide a loop/transport
combination to ICG in that hypothetical world.

A. In the hypothetical

MR. KRAMER:

Asked and answered. Objection. It has been asked

14
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and answered.

CHAIRWOMAN HELTON:
She did ask the hypothetical, and I don't believe
he answered, because she did say it was not
available. So could you answer it in terms of if

it were not available?

A. If it were not available anywhere in BellSouth's

network, I believe that BellSouth should be required to
give it to ICG.

Q. Okay. And, in the second hypothetical, let's assume
BellSouth's existing network. There's a new customer
who lives in a new subdivision and does not have
existing BellSouth service. ICG wants to serve that
customer with a loop/port combination. Is it ICG's
position that, in that scenario, BellSouth is obligated
to provide ICG with a loop/port combination?

A. I'm unsure of the hypothetical only because ICG would
not require the port combination. We are a facilities-
based provider, and we use our own switches. So the
hypothetical doesn't apply to ICG in that we don't ask
for the port.

Q. Okay. Just humor me and let's assume a situation where

ICG is asking for a loop/port combination.

A. Okay. Could you restate the hypothetical? I'm sorry.
Q. Absolutely. Absolutely. A new customer lives in a new
15
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subdivision. No existing BellSouth service to that
customer.
Right.
ICG wants, in a hypothetical world, a loop/port
combination to serve that customer. Is it ICG's
position that BellSouth is obligated to provide ICG
with that loop/port combination?
Seeking clarification,
Yes, sir.

I would assume that your hypothetical does not
have any existing facility in place.
Correct. New customer, new subdivision.
Until the FCC rules further, I would say, yes, it is
ICG's position that it should be provided by BellSouth.
Okay. Mr. Holdridge, can you agree with me that
BellSouth has no obligation to combine UNEs in the
parties' current agreement?
In the parties' current agreement, I can't agree with
that. However, I would like to add that BellSouth does
have that obligation in other interconnection
agreements. I believe that BellSouth offers that
obligation in an interconnection agreement with ITC
DeltaCom and with Intermedia. We're asking for the
same thing. I know that enhanced extended links are

also made available in other jurisdictions, such as in
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the State of California by Pacific Bell and in the
State of Texas by Southwestern Bell.

But, in your agreement, there's no obligation; correct?
In our current agreement, there is no current
obligation; that's correct.

Okay. Now, Mr. Holdridge, you make the argument in
your testimony that - I think you argue that, without
the EEL as a UNE, ICG is going to be forced to
collocate in every BellSouth central office.

Yes, that's correct.

Okay. You understand that the resale provisions of the
Act are available to ICG to provide service in those
situations; do you not?

I do understand that. However, I would like to add
that - first of all, to directly answer your question,
resale is not an economically viable opportunity for
facilities-based carriers, such as ICG, and I say that
because there is an extreme financial burden involved
with it. There's also a great deal of administrative
responsibility for it, and also, in a resale
environment, customers are{fput through a great deal of
stress, and what I mean is, when they have to convert
the service off of the resale environment and onto the
on-network facility, we actually have to take that

customer out of service and that is disruptive to the
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customer and their business and is disruptive to ICG's
business practice, and it's difficult.

Okay. Well, let's go back a little bit. You can agree
with me that resale was designed, at least in part, to
allow new entrants to serve customers in situations in
which it wouldn't be economically feasible to deploy
facilities; correct?

I believe that that's what the FCC intended back in
1996 and that that was the intent. However, things
have changed tremendously since ;hen as very often
resale-based facility providers are not given support
money and private capital from Wall Street or private
venture capitalists, and, although there may be many
resellers out there in the market existing today, they
may not be financially viable. They may not be making
a profit and may be under a different existence than
what ICG is and may be out there just to be acquired by
other providers, and so they may have a different
business plan. I also feel that the FCC wasn't taking
into consideration in a resale environment that, in
order to do collocation, you're using up central office
floor space which is more and more becoming a very
precious commodity, and, by using the EEL, you would
not have to use that central office floor space, and it

could be preserved for future collocation activity.
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Q. Mr. Holdridge, is ICG making a profit today?

A. You know, I don't know.

MR. KRAMER:

Objection. There is a company witness who will be
prepared to address that issue.

MS. FOSHEE:

I think I'm entitled to ask him the question. He
answered he didn't know. That's fine.

A. Yeah. I don't know. The person who would be best to
answer that question would be the witness Ms.
Schonhaut.

Q. Okay. Mr. Holdridge, are you aware that there are
operational resellers running businesses in Kentucky
today?

A. I'm not aware of any, but I'm sure that there may be
some. I don't know about their financial viability or
what their business plan or strategy is, and it may
differ greatly from ICG's.

Does ICG serve residential customers in Kentucky?

A. No, we do not currently serve residential customers in
Kentucky, but the EEL would certainly help us get
closer to serving that market, including small
businesses, businesses that have nine lines or less.
That would be a major use of the EEL.

Q. Do you have any specific business plans to serve

19
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residential customers in Kentucky?
MR. KRAMER:
Objection. Business plans are proprietary. If
you want
CHAIRWOMAN HELTON:
Mr. Kramer, we've had several questions about
business plans in all of the arbitrations that we

have had, and I would like for the witness to

answer.
MR. KRAMER:

All right.
A. ICG would certainly like to serve all customers that

want their service, including residence, small
business, large business, ISPs, IXCs, etc., and ICG
would be willing to further analyze the ability to
serve the residential market, but we would need the EEL
in order to do that. It would certainly make it a much
more available opportunity to ICG. At the same time,
we would still need to do some analysis on that market,
but, without it, we certainly cannot get closer to
serving the residential market if we are not provided
the EEL.

Q. But the answer is, I assume, no. You don't have any
business plans today to serve residential customers?

A. Well, I don't know. I believe that Ms. Schonhaut could

20
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answer the specifics to the business plan, and I will
leave that to her to answer.

Okay. Let's talk for a minute about performance
penalties that you talk about in your testimony.
Okay.

On Page 12 of your direct, Lines 13 and 14 - let me
know when you get there.

Sure. Yes, ma'am.

You state that, ". . . given BellSouth's behavior since
the passage of the Act, the incentive of entering the
long distance market has not been sufficiently strong
for BellSouth to provide an adequate level of service
to competitive carriers." Is that your testimony?
Yes, ma'am, that's correct; it is.

Okay. Now, Mr. Holdridge, you didn't attach any
performance data to your testimony to support this
allegation; did you?

No, I have not. This issue will be considerably
addressed by witness Rowling later in this proceeding.
Okay. But you didn't attach any performance data?
No, ma'am, I did not.

Okay. Are you familiar with the PMAP system, Mr.
Holdridge?

I'm familiar with the acronym through previous

proceedings, but I have not gone on to the BellSouth
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web site and looked at that information. I believe Ms.
Rowling has.

Okay. So you understand, though, that that's the web
site of the performance measurements analysis platform?
That's the web site on which BellSouth posts
performance data for carriers, such as ICG?

Yes, ma'am, I am aware of that.

Okay. And you've never looked at that data for
Kentucky?

No, I have not. I know that we've had trouble
accessing that site as the password we were given by
BellSouth was inaccurate and wouldn't work, but, again,
the person who looked at that specifically was Ms.
Rowling.

Okay. But despite this allegation in your testimony,
you weren't that person; correct?

I'm not that person what? I'm sorry; I don't
understand.

Who looked at the data.

No, I did not look at the data; that's correct.

Okay. Now, with respect to the performance measure-
ments that you address in your testimony, I just want
to make sure I have this right. 1In North Carolina, ICG
changed its proposal and, at the hearing, asked for a

generic docket on these issues; correct?
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"' 7]l MR. KRAMER:

2 Madam Chairman, if I might, Ms. Schonhaut who is

3 in charge of all the regulatory responsibilities

4 will be testifying and a lot of these questions it
5 will just ease things if we just hold them until

6 she's on the stand, and she'll be happy to answer
/ all of them.

8| MS. FOSHEE:

9 Dr. Helton, with all due respect, this witness has
10 testified about these things, and it's in his

" testimony, and I think I'm entitled to ask him the
12 questions.

| 13| CHAIRWOMAN HELTON:

‘ 14 Did you participate in the North Carolina
15 proceeding?
16| Aa. No, ma'am, I did not.

171l MS. FOSHEE:

18 Okay. I'll move on.

191 9. Did you participate in the Alabama proceeding?

20 a. Yes, ma'am, I did.

211 Q. Okay. And, in that proceeding, ICG withdrew the issue
22 of performance measurements and penalties from

23 consideration; did it not?

241 A. I believe it did.

251 Q. Okay. Did you participate in the Florida proceeding?
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I did.

Okay. And, in that proceeding, the Florida Commission
threw the issue out on the grounds that it didn't have
authority to award penalties; correct?

You know, I don't know. This really is a question and
a subject matter that should be addressed by either Ms.
Schonhaut or Ms. Rowling. My testimony on performance
measures directly relates to my operational experience
as the Vice President and General Manager for the
Northern California Region, and I am aware as to what
happens to customers and what ICG suffers when
BellSouth does not meet performance measures and have
no remedies in order to enforce those and that is what
my testimony sponsors, and it's why we need these
performance measures. We've had numerous network
outages and problems with BellSouth throughout our six-
state serving area. I know we've had problems in
serving arrangements, delayed activities, problems in
Birmingham in the Buckhead tandem, and the customer
perceives that as being a problem of ICG when, in fact,
it's a problem caused by BellSouth, and it causes us
public harm, and it causes us financial impact without
BellSouth having any responsibility or any recuperation
to ICG, and so my testimony is to the operational side

of things.
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. 1 Q. Wwell, I guess I'm confused, Mr. Holdridge, because you

2 gave the speech to the Commission about all of these

3 issues but yet you're not the person who has looked at
4 the performance data. You don't want to testify about
5 the performance measurements. So, you know, I think we
6 need to answer my questions, or we need to limit your

7 answers to what you contend is in your testimony; okay?

8| MR. KRAMER:
9 Madam Chairman, I didn't hear a question. It
10 : seems to me as though, if the witness needs

M disciplining, the request should be made to the

12 Chair to discipline the witness. It's not for Ms.
13 Foshee to lecture the witness.

. 141 MS. FOSHEE:
15 I'l1l move on with another question.

16|l CHAIRWOMAN HELTON:

17 Thank you.

18] Q. You talk some about penalties in your testimony and the
19 need for penalties. Have you reviewed ICG's penalty

20 proposal in this matter?

211 A. Yes. ICG proposed to BellSouth, during our

22 negotiations, penalty measures in our performance

23 measures in that general negotiation, and we did ask

24 for liquidated damages in that. BellSouth denied that
25 and denied various other activity on performance
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A.

measures and would not offer anything except under 271
application at the FCC.

Okay. So I presume, given your testimony in here about
the support that you give to performance penalties,
that you are supporting, in fact, the proposal that ICG
is making in this proceeding; correct?

That was our initial position in

MR. KRAMER:

Objection. I'm sorry. When you say "You are
supporting ICG's position," are you asking Mr.
Holdridge personally or are you asking - I'm not
sure I know what the question means.
Mr. Holdridge, are the penalties that you say are
necessary, in your testimony, the same penalties that
ICG is proposing that this Commission adopt?
No. The testimony that I have here was related to our
proposal in negotiations. For the actual penalties
that ICG is proposing, Ms. Rowling and Ms. Schonhaut
can specifically address the exact line item issues of
those penalties.
Okay. So the penalties that you're saying are
necessary, in your testimony, are not the same ones
that this Commission is being asked to adopt?
No. I disagree with you. They are the same ones under

liquidated damages and general provisions of that
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course and remedy.

Q. Okay. Okay. Now, with respect to those "liquidated
damages," did ICG do any cost study to support the
amounts of those liquidated damages?

A. I don't know.

Q. Okay. And do you know if those liquidated damages
amounts have any relationship to actual damages that
ICG might suffer?

A. I'm sorry. Could you repeat the question?

Q. Absolutely. The liquidated damages provision in ICG's
proposal, do you know if the amount of those liquidated
damages have any relationship to any actual damage that
ICG might suffer?

MR. KRAMER:

Madam Chairman, again, there is a performance
measures witness. There is a subject matter
expert who will be testifying on this issue. Ms.
Foshee is aware of that. I'm not sure why she's
hammering this witness and why we're going through
that. There is a legal witness. There is a
subject matter expert in this area. It would
certainly facilitate things and contribute to a
better, fuller record if the questions were asked
of the witnesses who are the subject matter

experts.
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CHAIRWOMAN HELTON:

A.

CHAIRWOMAN HELTON:

MS. FOSHEE:

CHAIRWOMAN HELTON:

© » o ¥ o

Mr. Holdridge, when you testify to liquidated
damages, you are testifying in a generic term?

Yes, ma'am.

I think that satisfies it.

Okay.

Go on.
Now, I think, in your testimony at Page 12, Line 19 -
Page 12 of your direct, sir,
Of my direct?
Yes, sir.
Yes. Line 192
Yes, sir.
Yes.
You state that, in a generic sense, liquidated damages
are appropriate or liquidated damages and/or penalties
are appropriate because they'll provide a incentive to
BellSouth to perform; is that your testimony?
And it goes on to say ". . . its obligations in a
satisfactory manner"; yes, ma'am.
Okay. And that incentive is going to stem from the

fact that BellSouth will be financially punished if it
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fails to perform in some way; correct?

MR. KRAMER:

Madam Chairman, I'm going to raise the same

objection.

MS. FOSHEE:

Dr. Helton, I'm trying to abide by your ruling,

but that is directly out of his testimony.

CHATIRWOMAN HELTON:

A.

And we have read it, and you can ask him if that's
what he said, but we have read the testimony. So
that is what you said in your testimony; correct?

Yes, ma'am.

CHAIRWOMAN HELTON:

Okay. Now, what are you asking him?

MS. FOSHEE:

Ma'am, I was asking if, by "incentive," he
understands that the incentive is going to stem
from the fact that BellSouth will be financially
punished if it fails to perform, if that's his
meaning of incentive, if that's where the

incentive is going to derive.

CHAIRWOMAN HELTON:

Would you answer the question, please?
Yes, that's correct.

Okay. Thank you. Mr. Holdridge, one last question
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before I confer with co-counsel. On Page 13 of your
direct, Lines 8 and 9, you mention BellSouth's Proposal
for Self-Effectuating Enforcement Measures.

You know, is it appropriate for me to step back to
answer that question and just say that I don't know? I
really feel that that is the more accurate answer for
me to say I don't know and that really Ms. Schonhaut

and Ms. Rowling can most directly answer that question.

CHAIRWOMAN HELTON:

The previous question about incentive?
Yes, ma'am.
So you don't know what you meant when you put that in
your testimony?
That's correct.
Okay. If you can look at Page 13 of your direct, Lines
8 and 9, I believe that's where you talk about
BellSouth's Proposal for Self-Effectuating Enforcement
Measures.
Yes.
Okay. In what context did BellSouth make that proposal
to the FCC?
It was tied to their 271 application for long distance
authority in region, and I remember, during our
negotiations, that BellSouth would not grant any

performance measurements or any remedies without first
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} . 1 receiving in-region long distance authority and that

2 was the position that they've maintained throughout

3 these proceedings in the various six states that we've
4 been in, and there would be no further discussion by

S BellSouth on this issue nor any further negotiation.

6| MS. FOSHEE:

7 Dr. Helton, if I could have one minute to confer
8 with co-counsel, I think I may be done.

9| CHAIRWOMAN HELTON:

10 Sure.

1]l MS. FOSHEE:

12 Thank you. Thank you. We have no more cross
13 examination.

. 141 CHAIRWOMAN HELTON:
15 Thank you. Ms. Dougherty?

16}l MS. DOUGHERTY:

17 We have no questions.
18 )l CHAIRWOMAN HELTON:

19 Redirect?

20|l MR. KRAMER:

21 Please.

22
23
24

25
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REDIRECT EXAMINATION

BY MR. KRAMER:

Q.

Mr. Holdridge, I want to try to clarify some of your
testimony. Do you recall that Ms. Foshee asked you
whether we are asking the Commission to order BellSouth
to provide combinations of facilities that are not
currently combined?

Yes, I remember that.

Do you recall that? Do you recall that you answered,
"We are not asking them to do that"?

I believe so; ves.

Okay. Now, Mr. Holdridge, isn't it accurate that there
are going to be situations where ICG will, in fact, ask
BellSouth to combine?

Yes, that is, in fact, the case.

All right. Now, you also stated that - well, let me
withdraw that question. Do you remember Ms. Foshee
asked you about the withdrawal of the performance
measures issue in Alabama?

Yes, sir, I recall.

Are you aware of whether or not that was part of any
kind of settlement of other issues with BellSouth?

Yes, I believe it was.

Do you know?

Yes, it was.
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MR. KRAMER:

Okay. I have nothing further.
CHAIRWOMAN HELTON:

Recross?

RECROSS EXAMINATION
BY MS. FOSHEE:
Q. Mr. Holdridge, are you confident in your answer that
ICG withdrew its performance measures issue as part of

a settlement?

A. In Alabama?
Yes, sir.
A. Yes, I am. I believe that there were negotiations

going on throughout North Carolina and Alabama.

MS. FOSHEE:

Okay. No further questions. Thank you.
CHAIRWOMAN HELTON:

You may be excused. Commissioner Holmes, do you

have questions.
VICE CHAIRMAN HOLMES:

No.
CHATRWOMAN HELTON:

Commissioner Gillis? You may be excused.
A. Thank you.
CHAIRWOMAN HELTON:

Mr. Kramer, next witness?
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MR. KRAMER:

I'm sorry, Madam Chairman. Thank you. I'm sorry.

The next witness is Phil Jenkins.

WITNESS SWORN

CHAIRWOMAN HELTON:

Proceed.

The witness, PHILIP W. JENKINS, after having been

first duly sworn, testified as follows:
DIRECT EXAMINATION

BY MR. KRAMER:

Q. Would you please state your name and address for the
record?
A. My name is Philip W. Jenkins. My work address is 50

Glenlake Parkway, Suite 500, Atlanta, Georgia 30328.

Q. And could you just give your title with ICG and
describe your responsibilities?

A. My title is Senior Director of Engineering and
Operations for the Southeast Region, and my
responsibilities include the design and implementation
of ICG's networks in the Southeast Region of the
country.

Q. And, Mr. Jenkins, did you prepare or cause to be
prepared the direct testimony of Philip Jenkins in this
proceeding consisting of five pages?

A. I did.
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Q. And did you prepare or cause to be prepared the
rebuttal testimony of Philip Jenkins consisting of
three pages?

A. Yes, I did.

Q. And, Mr. Jenkins, do you have any corrections to either
of your testimonies?

A. Yes, I do. On my direct testimony, I ask to strike
Lines 18 through 32 from the direct testimony.

I'm sorry?

A, That can be found on Pages 4 and 5.

Mr. Jenkins, just to clarify, you mean Lines 18 to 22
on Page 4 and Lines 1 to 32 on Page 5?

A. Correct.

All right. As so corrected, if I asked you each of the
questions contained in your direct and rebuttal
testimony, would your answers be the same today as they
are in the prefiled testimony?

A. Yes, they would.

MR. KRAMER:

Madam Chairman, at this time, I move the admission
of Mr. Jenkins' testimony, and the witness is
tendered for cross.

VICE CHAIRMAN HOLMES:

So ordered. Ms. Foshee?
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MS. FOSHEE:
Thank you.

CROSS EXAMINATION

BY MS. FOSHEE:

Q. Good morning, Mr. Jenkins.
A. Good morning, Ms. Foshee.
Q. Will you agree with me that there is no obligation in

Section 251 or 252 of the Act for BellSouth to provide
these binding forecasts to ICG?

A. Yes, I would agree that there is no obligation.
However, the purpose of the binding forecasts is to
ensure quality service to the end user. The entire
purpose of the 1996 Telecom Act is to foster
competition. An integral part of making that
competition happen is providing quality services. ICG
is asking for an Order to implement this. Even though
it may not be explicitly called for in the Act, we're
asking for this Commission to order that it be put in
place.

Q. Okay. And there's no obligation in the parties'

current agreement to provide binding forecasts;

correct?
A, Not to my knowledge; no.
Q. Okay. Now, as I understand your proposal, ICG would

commit to a certain number of trunks and, if the
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traffic volume falls short of the forecast, ICG would
pay BellSouth what you call its full cost of the unused

trunks; correct?

MR. KRAMER:

Go ahead, Mr.
The term would better be served by "rate," assuming
that BellSouth's rate for those trunks recuperates our
costs.
Okay. So let's see. I think, in your testimony, you
refer to the full cost, and you would like to change
that to the rate for those trunks; is that correct? I
believe, if you would like to refer, it's on Page 2 of
your rebuttal testimony, Lines 15 and 16. It says,

". . . ICG will pay BellSouth its full cost for the

unused trunks." Do we need to amend that?
We can call it "rates." Yes, I am in agreement with
that.

That it should be rates as opposed to costs?

Yes.

Okay. Let me give you a hypothetical real quick, Mr.
Jenkins. Let's say we have an ICG forecast, a forecast
for a trunk group in Frankfort, and ICG says that that
trunk group is going to be fully utilized in two years
and let's assume that it costs $500 to build the trunk

group and then it costs $250 a year to maintain the
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trunk group. So, at the end of those two years, we're
at $1,000. Are you with me?

Yes, I am.

Okay. If, at the end of those two years, ICG does not
use the trunk group, will ICG write BellSouth a check
for $1,0007

No. ICG's proposal follows in term with what we are
presently doing. Presently, ICG provides BellSouth
with quarterly forecasts. Every three months we come
out with a forecast that will reflect if we are going
to need additional trunks for many small users that we
may be anticipating coming on line or even if you're a
big user, such as a call center. ICG's proposal would
look out three months. We would be willing, in certain
cases, to offer up the binding forecast and, at that
point in time, we would pay BellSouth a monthly rate
for the trunks that are not in service. As those
trunks go into service, ICG would cease to pay for
them. The trunks presently for DEOTS, for direct end
office trunking systems, those trunks are BellSouth's
responsibility to provide us with that service.
BellSouth pays for those. All ICG is asking for is to
have the requisite capacity available, and we're
confident that our forecasts are correct, and

therefore, at that point in time, we would be willing
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to pay for those trunks that are unused if our
forecasts fall short.

Okay. So the answer to my question is, no, ICG would
not pay BellSouth that $1,000 of cost? It would pay
BellSouth the rate for those trunks?

On a monthly rate, we would pay the - we would
compensate BellSouth on a monthly basis for those
trunks not used.

Okay. And so what ICG is proposing is that BellSouth
will incur the costs of provisioning those trunks on
the front end and maintaining the trunks through the
life of the trunk and, at some point, if ICG doesn't
use those trunks, ICG will pay BellSouth a monthly rate
for those trunks; is that correct?

Yes. ICG would pay - let me clarify. ICG would pay
BellSouth for the trunks not used commencing on the due
date that ICG says that they're needed.

Okay. But BellSouth will incur the costs of
provisioning those trunks on day one; correct?

Yes, but that's no different than BellSouth selling any
service.

Okay. Now, with respect to the testimony that you just
withdrew, I assume the reason that you withdrew that
testimony is that it wasn't correct; true?

Let me go to the testimony.
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Q. Sure. Page 4, Lines 18 through 22 and Page 5, Lines 1

through 32.
CHAIRWOMAN HELTON:
Thank you.
MR. KRAMER:
Could I have the question repeated, please?
CHAIRWOMAN HELTON:
Ms. Sewell?
MS. FOSHEE:
Actually, I could just ask the question again to
speed things along.

CHAIRWOMAN HELTON:

Okay.
A. Please.
Q. Mr. Holdridge, the reason that you withdrew that

testimony is that it's not true; isn't that correct?

A. Mr.
MR. KRAMER:
I'm going to object. The testimony is withdrawn,
and we're asking questions about the testimony.
MS. FOSHEE:

I think that, you know, presumably, when the
witness signed and submitted this testimony, he
thought it was true. It's a statement against

interest, and I'm entitled to ask him about it.
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The panel has read the testimony, and I want it
clear on the record as to why it has been
withdrawn.

MR. KRAMER:

Well, I believe the witness has withdrawn the

testimony and now beginning to cross him on the

testimony is not proper. It's not in the record.
CHAIRWOMAN HELTON:

Mr. Kramer, we have read the testimony. It was

just withdrawn this morning. We would like to

hear his answer as to why it was withdrawn.

MR. KRAMER:
All right.
A. First of all, the name is Mr. Jenkins.
Q. Oh, I'm sorry, sir. I'm sorry. That's my fault.
A. To answer the question, I do not agree with the section

on binding traffic forecasts. The reason that I don't
agree is that it refers to the forecast provider and
the forecast recipient negotiating further what they
are going to do under these terms. ICG feels that we
are beyond the negotiation point, and we're ready for
an Order to make this happen. This is a take-or-pay
arrangement. ICG is willing to assume the risk
involved if we fall short of our forecast. BellSouth

would be left whole. We would not be asking BellSouth
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to take any risk. The benefit is entirely 100 percent

to the customer, to the end user.

Q. Okay. And I think that you answered my question, but,
just to confirm for the Commission, your statement on
Lines 20 and 21, where it says, ". . . in which
BellSouth has agreed to binding forecasts with a CLEC,"
that's the part that's not entirely accurate, and I
think that's evidenced by your answer, that what this
provision on the next page does is obligate the parties
to negotiate further; correct?

A. Correct.

Okay.

A. The paragraphs that follow don't clearly show that
BellSouth has agreed to the binding forecasts.

Q. Great. Okay. Thank you.

MS. FOSHEE:

If I could just have one minute. No further

questions. Thank you.

CHATRWOMAN HELTON:

Ms. Dougherty?

MS. DOUGHERTY:

No questions.

CHAIRWOMAN HELTON:

Thank you. Redirect?
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MR. KRAMER:

Yes, just briefly, I think.

REDIRECT EXAMINATION

BY MR. KRAMER:

Q.

Mr. Jenkins, just to clarify a point Ms. Foshee made,
if ICG gives BellSouth a forecast and says, "“We want X
number of trunks on January 1," assuming we're far
enough ahead of the curve or the timeline, "and we're
going to need those trunks from that date forward," and
those trunks are not being used on January 1, would ICG
commence to pay the rate for those trunks immediately
on January 17?

Yes, they would.

Would ICG delay, in any manner, until the end of some
subsequent period beginning to make payment at the rate
for those trunks? Would ICG delay payment?

No, we would not.

Okay. Now, Mr. Jenkins, just to clarify, at the time
when you - I'm not talking about the deleted testimony.
Are you with me?

Okay.

At the time when you inserted the deleted lines in your
testimony, did you believe that those obligated
BellSouth to provide binding forecasts?

That was my interpretation at the time.
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" o. And was that interpretation subsequently clarified by

2 BellSouth? Did BellSouth clarify that it was not
3 intended to be a binding forecast provision for you?
41 A. In previous hearings, yes.

5] MR. KRAMER:

6 Okay. Thank you. Nothing further.

7|l MS. FOSHEE:

8 No recross. Thank you.

9|| CHAIRWOMAN HELTON:

10 Thank you. You may be dismissed. Mr. Kramer?

1]l MR. KRAMER:

12 At this time, ICG calls Gwen Rowling.

13 WITNESS SWORN

14 The witness, GWEN ROWLING, after having been first
15 duly sworn, testified as follows:

16 DIRECT EXAMINATION

17l BY MR. KRAMER:

18 Q. Please state your name and address for the record.
19 Aa. Gwen Rowling. My address is 11902 Burnett Road,
20 Austin, Texas.
211 Q. And could you give your position and describe your
22 responsibilities with ICG?
23 A. I'm Vice President - State Government Affairs, and I'm
24 responsible for the state regulatory activities for
25 ICG.
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And, Ms. Rowling, did you prepare or cause to be
prepared the direct testimony of Gwen Rowling submitted
in this matter consisting of 18 pages and four
Exhibits?

I did.

And did you prepare or cause to be prepared the
rebuttal testimony of Gwen Rowling consisting of nine
pages?

I did.

Do you have any corrections or additions to the
testimony?

I do. In my direct testimony on Page 11, on Line 16,
it should read, "The annual cap for Tier 1 and Tier 2
is $120 million." Then I would like to also move that
corrected sentence to Line 14 so that the first
complete sentence would read, "There are overall annual
caps on penalties payable by Southwestern Bell. The
annual cap for Tier 1 and Tier 2 is $120 million." 1In
addition, on Line 14, I would like to strike the words
"Tn addition," and I would like to include the words
"Within the annual cap limits." So, if I might, let me
just kind of read that all over again. So, on Line 14,
it would begin, "Yes. There are overall annual caps on
penalties payable by Southwestern Bell. The annual cap

for Tier 1 and Tier 2 is $120 million. Within the
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annual cap limits, if Southwestern Bell pays $3 million
to a single CLEC or $10 million to all CLECs in any one
month, the ILEC has the opportunity to initiate a show
cause proceeding to demonstrate why it should not be
liable for payments exceeding the monthly benchmarks of
$3 million for a single CLEC and/or $10 million for all
CLECs."

Do you have any additional corrections?

A. No, I do not.

Q. As so corrected, if I asked you each of the questions
contained in your direct and rebuttal testimonies,
would your answer today be the same?

A. Yes, it would.

MR. KRAMER:

Madam Chairman, at this time, I move the admission
of Ms. Rowling's testimony and Exhibits and tender
her for cross.

CHAIRWOMAN HELTON:

So ordered. Ms. Foshee?
CROSS EXAMINATION

BY MS. FOSHEE:

Q. Good morning, Ms. Rowling.
A. Good morning.

Q. How are you?

A. Just fine.
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Good. Can we agree that the issue here today is not
whether the parties will have performance measurements
but which performance measurements the parties will
have?

I think that we can be in agreement on the fact that
it's a question of whether or not we'll have a fully
articulated set of performance measurements that are
functional immediately or a set that BellSouth proposes
that are not fully articulated and therefore not
functional immediately as well as the issue has to be
also, tied to that, an enforcement mechanism plan
because, unless we tie the enforcement mechanisms,
self-effectuating enforcement mechanisms, then all we
have is data, data on a performance measurement, rather
than a self-effectuating enforcement mechanism that has
some teeth to the performance measures and that also
has the ability to ensure that BellSouth does
performance obligation under 251 and 252, and those, I

believe, are the issues.

MS. FOSHEE:

Madam Chair, if I could

CHAIRWOMAN HELTON:

Ms. Rowling, I think you just summarized your
testimony. Could you please keep your answers

confined to what's asked?
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A.

Q.

Yes, ma'am.

And ICG's proposal comes from Texas, does it not, not
from any state in BellSouth's region; correct?

That is correct.

Thank you. Let's look at some of the measures that
you've proposed and some of BellSouth's measures. Do
you have your proposal before you?

Yes, I do.

Okay. If we could look, first, at the Texas
measurement or ICG's measurement, which is average time
to return FOC. I think it's on Page 9 of your
measurements. Can you tell me what that measures?

If you look on that, you can see on the definition the
percent mechanized completions available within one
hour for EDI and LECs which are 0SS systems.

I'm sorry. Are you looking at average time to return
FOC?

I'm looking on Page 9.

I'm sorry.

MR. KRAMER:

I'm sorry. Where are we? Yeah. ExXcuse me.

MS. FOSHEE:

It's Page 9 of my Exhibit, average time to return

FOC.
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MR.

MS.

MR.

MS.

MR.

MS.

KRAMER :

Oh! Exhibit. You said Exhibit. I'm sorry.
FOSHEE:

Yes, sir.
KRAMER :

You said the testimony.
FOSHEE:

Yes, sir.
KRAMER :

That's what the confusion is.-
FOSHEE:

I hope we have the same pages.

VICE CHAIRMAN HOLMES:

MS.

You're on Page 9 of 14172
FOSHEE:

Yes, sir.
I have the percent mechanized completions available
within one hour for completion in SORD for Page 9.
That's my Page 10. I'm sorry. We'll have to just kind
of work around this,
Okay.

but the measurement I'm looking for is average

time to return FOC. It's probably one page over from
where you were.

Okay.
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Okay.
I've got it.
Thanks. Can you tell the Commission what this
measurement measures?
As it said in the definition, because each of the
performance measures has a definition, the average time
to return a firm order confirmation, which is when the
ILEC says that they're going to install facilities, is
from receipt of complete and accurate service request
to the return of a confirmation to the CLEC.
Okay. And I presume that ICG thinks this is an
important measurement.
Yes, it is, and, if you notice, it is important because
it's fully articulated in the Texas performance
measurement .
Okay. Ms. Rowling, have you ever looked at BellSouth's
performance for ICG under its measurement of FOC
timeliness in
Yes.

BellSouth's SQMs on the web site?
Yes.
When was the first time you looked at that?
Actually, because I'm not in Operations, the first time
I looked at it or was able, I should say, to look at

it, is just this past week. The reason is that, in
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. 1 order to access the PMAP, you have to use a user ID

2 code as well as a password, and the user ID and pass

3 code that we were provided to look at the PMAP was

4 actually inaccurate. It would only allow us to go into
5 what's called "PON" report, purchase order number

6 reports, and not allow us to access the PMAP. I didn't
7 realize that because I kept on, when I used the user ID
8 code and password that was provided to us

9|l MS. FOSHEE:
10 Madam Chairman, again, I asked her when was the
M last time she looked at the measurements.

21 CHAIRWOMAN HELTON:

13 But she's explaining when she looked at it and
. 14 that there was a delay because of an incorrect
15 password. She has the right to say that.

16|l MS. FOSHEE:

17 Okay.

181 Aa. I didn't realize it was incorrect because, when I used
19 it, it would call up the PON reports, and then, when I
20 clicked on the PMAP site, I kept on getting a web site
21 that says, "PMAP site is temporarily unavailable due to
22 system maintenance. Please check later." So I kept on
23 thinking that, all right, it was doing service or doing
24 some update. It wasn't until some inquiries were

25 further made to our Account Manager at BellSouth that
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we were told that we had to get - that he had not
provided us with the correct user ID and password in
order to access the PMAP which is the actual
performance measurement data. So I did get that and
looked at it.

CHAIRWOMAN HELTON:

So, now, would you go on with it? You looked at
it last week?

A. Yes, ma'am.

CHATRWOMAN HELTON:

Okay.

Q. Okay. Ms. Rowling, I'm glad you brought that up,
because one of your other witnesses did as well. When
you had this alleged problem with getting into PMAP,
did you ever call the BellSouth Help Desk?

A. No, because I didn't realize there was anything wrong
because, when the screen came up that the PMAP site was
just under maintenance, that's why I just assumed
because that happens in other web sites for the ILECs.

Q. How many times in a row did you try it when it said it
was under maintenance?

A. I can't remember the exact count but several times
during the course of a week.

Okay. And you never called the Help Desk?

A. No, ma'am, I did not,
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Okay.

thinking that it was just under maintenance.
Okay. Did you call your Account Team for help?
I believe that's who we finally had to call to get the
different pass code.
Okay. So, when you called your Account Team, it got
resolved?
Yes, it finally - well, keep in mind we called the
Account Team originally to get the user ID and the pass
code that we assumed would get us to the PMAP.
Okay. Did you ever refer to BellSouth's web master for
assistance in this matter?
No. I can't say that I'm an expert on negotiation on
web masters and that sort of thing. So the answer to
that would probably be no.
Okay. So you looked at these for the first time last
week?
Yes, I did.
Do you understand that BellSouth's measure for FOC
timeliness measures the average time to return FOCs?
Well, can you please go ahead and let's go ahead and
turn over to where that BellSouth measurement is in Mr.
Coon's attachment so we could take a look at that?
Sure. I'm sorry. I don't have those page numbers

written down. If we look at the Table of

53

CONNIE SEWELL
COURT REPORTER
1705 SOUTH BENSON ROAD
FRANKFORT, KENTUCKY 40601
(502) 875-4272




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR.

MR.

» o p o

Contents,

Yes. So which one would be the one that you're
pointing out? No. 6, Page 15, would that be it, FOC's
timeliness?

Uh-huh.

Okay. So let me just turn there, if I might.

KRAMER :

I'm sorry. Could you state where you are? We
were just getting this out.
I was turning to Page 15 of Mr. Coon's Exhibit No.

1,

KRAMER:

Okay.

which I think is the measurement that was
indicated to me; is that correct?
Yes, it is.
Okay.
Thank you.
Okay. Yes, this is - the name of the measurement is
"Firm Order Confirmation Timeliness," and, if you
notice, under that measurement, a situation, if you
turn to the following page, well, actually, if you turn
to that page, Page 15, under "Business Rules," you'll
notice that LNP, which is local number portability,

says "Under development." If you turn to the next
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page, Page 16, under "Retail Analog/Benchmark," it
indicates that "The benchmark is under development.
Retail Analog also under development." So, what the
two measurements are trying to get at - the Texas and
the BellSouth may touch on the same type of data
collection - what the concern is, is that this
particular measurement and other measurements for
BellSouth are under development. There's levels of
disaggregation. For example, the LNP, the local number
portability, is under development. So this particular
measurement would not provide me information on
receiving a FOC for an LNP order, and, in addition to
that, because the benchmark is still under development,
there is - so, regardless of the information I get,
let's say I get 20 percent of my FOCs back in five
hours of submittal, it still doesn't show me what's the
benchmark of where it should hit. Should it hit it in
five hours? Should it hit it in three hours or what?
Whereas, if we go back to the Texas performance
measure, it is articulated in terms of the
disaggregation as well as the benchmark and so that's
the significant difference. Just saying we have the
FOC return in one set, the FOC return in the other set,
the information isn't the same.

Let me follow up on that real quick. Did you look at
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Mr. Coon's Exhibit DAC-2?

Okay.

Have you reviewed that?

Yes, I have.

Okay. So you're aware that, at least with respect to
the LNP orders, those are going to be implemented on
December 15 of this month; correct?

That's my indication insofar as his testimony in
Tennessee. He indicated that on the stand, and also,
since we turned to that particular Exhibit No. 2, the
way the Exhibit is laid out, - a column on BellSouth, a
column on ICG's Texas measurement - it would appear
that it's a one-to-one correlation; you know, one
measurement over here lines up with this measurement
over here, and that's not correct, because, when you
look through the measurements, the business rules that
describe the measurement and what's being measured is
not the same. So I

Okay. Ms. Rowling, let's just stick to the question;
okay?

Okay. Okay. I'm sorry.

What I asked you was, DAC-2,

Yes.

LNP orders, Page 3,
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MR. KRAMER:
Madam Chairman, I'm going to object. Ms. Foshee
asked her question about Mr. Coon's Exhibit 2.
She was answering the question about Exhibit 2. I
don't think there's a valid objection because Ms.
Foshee was getting a fuller answer than she wanted
to hear. She asked her a question about it in the
course of her examination. She's entitled to
finish answering the question.

MS. FOSHEE:
Madam Chairman, I didn't ask for a full
dissertation on Exhibit 2. I asked for a specific
piece of it, and I'll

CHAIRWOMAN HELTON:
Let me explain to the two of you, since I don't
think either one of you have been in this Hearing
Room before. We are an administrative hearing.
Strict rules of evidence we do not go by, and we
have provided witnesses much leeway, as a matter
of fact in previous arbitration hearings, a
tremendous amount of leeway in explaining these
complicated issues. So I would like to hear her
answer, and I would also like for you all to be a
little bit more direct in your questions and in

your answers.
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Yes, ma'am.

MS. FOSHEE:

©c » O » O

Yes, ma'am.
Okay. Let's just look at Page 3,
Okay.

DAC-2. We talked about LNP orders; correct?
Yes.
If you look under the column on Mr. Coon's DAC-2, as of
December 15, we're going to have mechanized LNP;
correct?
That's correct.
Okay.
That's what it indicates in this, that that's
apparently the target date.
Okay. Thanks. And, with respect to some discussion we
had about the firm order confirmation timeliness,
Uh-huh.

while I understand what you explained to the
Commission about certain things being under
development, you'll agree with me, from your review
last week of the PMAP data, that there is data
available to ICG on firm order confirmation timeliness;
correct?
Yes, there is data that's available. I

I understand it may not be the data you want, but there
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is data available; correct?
CHAIRWOMAN HELTON:
There's data available. There's no benchmark
available; correct?
A. Yes, ma'am.
CHAIRWOMAN HELTON:
Okay. Could we move on?
MS. FOSHEE:
Yes, ma'am.
Let's look at one other one very quickly, Ms. Rowling.
A. Uh-huh.
Let's look at, on the Texas measurement, the mean

installation interval.

A. Okay.

Q. It's on Page 34 of my Exhibit,

A. Okay.

Q. .s0 I'm guessing it's Page 35 of yours.

A. Okay. Let me go to that area, then.

Q. Measurement 27.

A. Mean installation interval.

Q. Okay. What does that one measure?

A. It measures, again, looking at the definition, the
average business days from application date to
completion date, meaning the installation date.

Q. Okay. Again, ICG would, presumably, consider this an
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. 1 important measurement; correct?
2| Aa. That is correct.
3| Q. Okay. And have you ever looked up BellSouth's
4 performance data for ICG on the BellSouth measurement
5 of order completion interval?
61| a. Can we turn to that particular measurement under the
7 BellSouth?
81 0. Sure, we can, but I was just asking if you had ever
° looked it up on the web.
10 Aa. It refreshes my memory, if we could.
Q. Sure. Again, I've got to check the Table of Contents.
12 It's order completion interval.
13 A. Is that IV, under "Provisioning," in the Table of
. 14 Contents?
15 Q. Absolutely. Yeah. You're faster than I am.
161 Aa. Page 24.
71 9. And I just want to know if you've ever looked up this
18 data on the web.
191l MR. KRAMER:
20 Creighton, where is it? Creighton, where is it;
21 Page 247?
22| CHAIRWOMAN HELTON:
23 Page 24.
241 MR. MERSHON:
25 Page 24.
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Yes, that is one of the ones that we did look at it.
Okay. And last week was the fifst week you looked at
it?

The first I personally looked at it.

Okay. You don't have any information that anyone else
at ICG looked at it before last week; do you?

As a matter of fact, it's my understanding, in talking
with our Service Delivery Team, that someone else -
it's my understanding, first of all, that the PMAP has
been up since April of this year. At least, that's
what the notification is from BellSouth, and it's my
understanding that we did have an employee head-
quartered in Atlanta that was looking at the
performance measurements provided by BellSouth, and,
again, may I just point out, on Page 25, which is in
the same measurement, the level of disaggregation as
well as the benchmark are missing from the BellSouth's
performance measurement on this particular one, and,
again, looking at the data, if I might, looking at the
exact data that's on the PMAP, this shows what the
completion is when it doesn't show UNE combinations.
It doesn't show the switching. It doesn't show even
what the benchmark is. It doesn't provide us with the
exact information of what we're looking for in order to

ensure performance is being - standards are being met.
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Okay. Ms. Rowling, I didn't see it attached to your
testimony. Did you prepare a point-by-point comparison
of the two proposals for the Commission?

No, I did not.

Okay.

We would be happy to do so, but we did not include that
in our testimony.

Okay. Now, another thing that you stated, as I
understood from your testimony, was that the ICG
proposal is more complete because it has 121
measurements, I think is the number; is that correct?

I don't think that my point is that it's more complete
just because of the sheer number of measurements. I
think it's more complete in terms of the business rules
are fully matured so that the performance measurements
can be operational, can be functional. So the
information in the calculation, the statistical
calculation of the information, is there in the Texas
plan. It is not there in the performance measurements
that BellSouth presents. The measurements themselves
are just one small part of the whole process. The
measurements have to also be fully articulated and
functional in terms of what they're measuring, how the
data is calculated, the statistical methodology

applied. 1In Texas, it's the modified Z-test in order
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to calculate whether or not the performance is meeting
benchmark or parity, whatever standard it is. The
BellSouth measurements do not have that, do not
incorporate that. So, when I say "fully," not as
complete, I'm referring in terms of functional
completeness as well as operational areas that
BellSouth does not monitor in their performance
measurements, like DSL provisioning and other areas.
Okay. Just one more quick question about the
measurements. On Page 9 of your rebuttal, Lines 16
through 17,

Okay. Let me just get to that.

Sure. Let me know when you're there.

Okay. What was the page again?

Sure. Page 9, Lines 16 through 17.

Page 9. Okay.

You state that "It would be preferable for the
Commission to adopt a plan that can be immediately
implemented in order to protect the growth of local
competition." Are you aware that BellSouth has been
working on its SQMs for over two years?

I'm very well aware of that. 1In fact, I've recently
seen a letter that you all filed in Georgia saying, I
think it was a year and a half, but I'm aware you've

been working on them for a long time, which is part of
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our concern and disappointment, that, even though
they've been out there for a long time, they're not, in
fact, complete and fully functional.

Okay. And you're aware, also, I assume, that BellSouth
has spent over $50 million to implement its current
SQMs.

I'm afraid I can't tell you how much you've spent.
Okay. But your position is that the ICG proposal could
be implemented by BellSouth immediately; is that
correct?

In terms of having - yes, I do believe, in terms of
having - first of all, there is some overlap, but we do
need to set benchmarks, the standards, and add the
statistical calculation. Texas, too, worked for over a
year and a half on these performance measurements, and,
rather than to save resources in terms of putting
something that's operational immediately in an
interconnection agreement, what we're doing today, what
ICG is doing today, in Kentucky, is actually measured
in a full and complete manner, because we've made an
investment in this state, and we have customers in this
state, and we have operational issues in this state.
Okay. Let's talk about the penalties.

Okay.

Under your proposal, your Tier 1 penalties are going to
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be paid to ICG; correct?

It's paid to the CLEC.

Okay. And Tier 2 will be paid to the state; correct?
That is correct.

Okay. So we can agree, and I think you admit in your
testimony, that the Tier 2 payments are penalties;
correct?

Actually, I think they're called, in the Texas plan,
assessments.

And I think you call them penalties in your testimony,
if you'll look on Page 7 of your rebuttal.

Okay.

So I'm assuming that we can agree on that.

Let me get back to the rebuttal.

It's Line 15.

Okay. Okay.

You say, ". . . while Tier 2 payments are remitted to
the state as penalties."

Yes. In the Texas plan, they referred to penalities as
well as assessments.

Okay.

The two words are used.

Okay. Did ICG submit any cost studies to support the
amounts of either your Tier 1 or your Tier 2 payments?

Because Texas developed this plan not just for ICG
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specific but for the CLEC industry as a whole, no, no
cost studies were produced for ICG in particular.
Okay. And does ICG have any data to substantiate the
appropriateness of these payments?
If we could please turn to
Absolutely. If you could just answer my question yes
or no and then I would be happy to have you explain.
Is there information as far as the amounts are
concerned?
Does ICG have any data to support the appropriateness
of these payments for ICG?
Yes. I would like to turn to, if I might, my Exhibit
2,
Okay.

which is Attachment 17. It's labeled "Attachment
17," and turn to Page 5, please, Section 6.1, the
second full sentence, "By incorporating these
liquidated damages terms into an interconnection
agreement, SWBT and CLEC agree that proof of damages
from any 'noncompliant' performance measure would be
difficult to ascertain and, therefore, liquidated
damages are a reasonable approximation of any
contractual damage resulting from a noncompliant
performance measure. SWBT and CLEC further agree that

liquidated damages payable under this provision are not
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intended to be a penalty." This is referring to the
Tier 1 damages. So the whole point of the Texas plan
was to try to come to a reasonable approximation of the
damages that CLECs would individually suffer, and, in
fact, BellSouth incorporates this language almost
verbatim in their FCC proposal which they, too,
proposed Tier 1 and Tier 2 damages and penalties and
assessments.

Q. Okay. 1I'm well aware of what your Attachment 17 says,
but my question is, do you have any data or evidence to
support the payments that you propose to this
Commission are a reasonable approximation of damages
that ICG might suffer in Kentucky?

MR. KRAMER:

Objection. Asked and answered.

MS. FOSHEE:

I'm not sure she did answer.

CHATIRWOMAN HELTON:

Do you have any data?
A. No, ma'am.
CHAIRWOMAN HELTON:

Thank you.

Q. Thank you. Okay. Let's talk about the caps real
quickly. On Page 11 of your direct, and I think that

may be the testimony we worked on earlier,
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Okay.

Are you there?

Yes.

Okay. So there's a $120 million annual cap, and then
we talk about a $3 million to a single CLEC monthly
cap, and I think you confirm this in your testimony,
but I just want to make sure. The monthly $3 million
amount is not a true cap; is it? My understanding is
it's, at that point, that the ILEC has the opportunity
to come in and try to make a case as to why they
shouldn't pay any more; correct?

Because they made so many changes to this particular
section, let's make sure I'm answering the gquestion
directly.

Absolutely.

There is an overall annual cap of financial liability
for the ILEC under this plan for any amounts paid out
of $120 million, period. There is a monthly cap
payable to an individual CLEC of $3 million. Now, at
the end of the year, if the $120 million, in fact, has
not been paid out but the individual CLEC, instead of
the one month, only got $3 million because of that
monthly cap but the damages suffered and the
misperformance measurement really meant that they

should have been paid $3.1 million, let's say, if
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Q.

there's money left over in the $120 million cap, then
the system goes back to day one and proactively pays
out to the individual CLECs and that's how that monthly
cap figures into the annual cap.

Okay. I think you actually hit my question right on
the head. I want to make sure I have this clear. 1It's
my reading of your proposal that the $3 million number
in a month is not a cap, as you called it, but rather
it's a point at which the ILEC can file a show cause
proceeding and come in and argue to this Commission as
to why it shouldn't pay any more. Am I wrong about
that?

You're correct. In Attachment 17, it does discuss that
the $3 million there is a show cause proceeding that
can be initiated, but, again, if the $120 million is
paid out, there is no additional financial liability
for the ILEC.

Okay. But, hypothetically, if an ILEC just had a
really bad month, it, arguably, could pay more than

$3 million in a month; right?

If, at the end of the year, they hadn't paid out the
whole $120 million, that is correct.

Okay.

COMMISSIONER GILLIS:

But they can only file that once a year, not
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monthly; is that correct? The show cause can only

be filed at the end of the year

CHATIRWOMAN HELTON:

Reconciliation.

COMMISSIONER GILLIS:

if the $120 million has not been met?
Well, I think I might answer that more accurately by
saying it only would be effective at once a year, in
other words, that there might be a show cause
proceeding if they missed it continually every month,
but the CLEC wouldn't get any damages or penalties over
the $3 million unless it was that proactive paying out
of the extra money that was left over from the $120
million fund.
Now, Ms. Rowling, as I understand it, there wasn't any
modification of this proposal from Texas to Kentucky;
correct?
You're absolutely correct, and that does bring - may I?
Sure.
Okay. There was not. There was not. We did take the
complete Texas plan and put it into our testimony, but
that does bring a point that I would like to make as
far as a potential readjustment to the Texas plan. The
Texas plan has $120 million cap which we just

discussed. I also included - and I don't mean to be
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lengthy, but I do want to present this. I also
included a letter from the FCC, Larry Strickling, who
wrote a letter to SBC and said that they thought, the
FCC thought, the $120 million cap was too low. It only
represented 2.19 percent of Southwestern Bell's local
revenues. The point that the FCC was trying to make is
that the penalties, the financial liability, has to be
significant enough to compel compliance. Now, I
recognize very clearly that BellSouth's local revenues
in this state is not as much as Southwestern Bell in
Texas. The cap maybe should be adjusted for BellSouth,
because I think, with a $120 million cap for Kentucky
alone, it comes out to maybe 14-15 percent of what I
think the estimated gross revenues for BellSouth is
which I think is like $800 million. I mean, I might be
wrong. I'm estimating that, just pulling up some
publicly available data. It's interesting, though,
that, in BellSouth's proposal to the FCC, it proposed a
$120 million cap for all of BellSouth's states
regionwide, and, for Kentucky, it proposed a $6 million
cap. That $6 million cap, if we look at $6 million,
would only be, I think it was, .75 percent, not even

1 percent of a proportion of BellSouth's gross of local
revenues. So what I'm trying to get at is that we

potentially do need to readjust that kind of a cap here

71

CONNIE SEWELL
COURT REPORTER
1705 SOUTH BENSON ROAD
FRANKFORT, KENTUCKY 40601
(502) 875-4272




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

in Kentucky. A hundred and twenty million dollars for
BellSouth in Kentucky is too much; six million is too
low. So somewhere.

CHAIRWOMAN HELTON:

Let's do a further comparison.

A. Yes, ma'am.

CHAIRWOMAN HELTON:

There's a $10 million cap on all CLECs in Texas
per month that SWBT would have to pay out if they
did not meet their performance measurements.
Let's compare that to Kentucky; not in dollar
terms but in number of CLECs. How many CLECs are
there in Texas operating; do you know?

A. I don't know as far as the number of certificated
CLECs. It's different than the number of operating
CLECs,

CHAIRWOMAN HELTON:

Right.

A. . . . and I'm afraid I don't know the exact number of
operating CLECs.

CHAIRWOMAN HELTON:

Okay. Ms. Foshee?

MS. FOSHEE:

Thank you.

Q. We may have to give Creighton a raise if the revenues
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went up to $800 million.

We pulled it as far as ARMIS data, I think it is. 1It's
called

I'm just kidding. Okay. There's two other quick
things I want to go over, and then I think I'm going to
be done.

Okay.

On Page 16 of your direct testimony, you talk about the
fact that penalties are good because they take the, I
think the quote, "He said/she said," out of the

process. It's Line 12.

MR. HATFIELD:

What page was that?

MS. FOSHEE:
Page 16.
A. Page 16? Okay.
Q. Yes, ma'am, of your direct.
A. Okay. Yes. Uh-huh. I'm there.
Q. ICG and BellSouth sometimes disagree today as to whose

>

fault certain performance issues are; correct?

I'm sure that might be correct.

Okay. And, with millions of dollars on the line, it's
probably fair to say that these disputes over fault
would probably increase; do you agree with that?

No, not necessarily; I don't.
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Okay. Well, let's say we just have the number of
disputes we have today. Under your procedure, the
Commission is still going to have to resolve those
disputes; correct?

No, that's not correct in terms of our proposal because
we're asking for self-executing enforcement mechanisms
so we don't have to come and litigate each operational
issues on a month-to-month basis. That is, in fact -
and utilize the CLECs' resources, BellSouth's
resources, and the Commission's resources.

And, to the extent the parties don't agree as to
whether those mechanisms should be enacted, there's
going to be a dispute; correct?

I'm sorry. You said the mechanisms should be enacted?
I'm sorry. Let me rephrase it. To the extent that the
parties don't agree that, in a certain situation, a
penalty should apply, the parties are going to have a
dispute about that; correct?

If there's any disagreement, we're looking at actual
objective data in terms of the number of orders
submitted, the FOCs that were returned, the SOCs that
were returned. So, instead of, when I say a "He
said/she said," a descriptional dispute, it's actual
data that's put forward and so that's part of the

issue, and I don't know of any dispute in Texas where a
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CLEC has disputed the actual raw data after looking at
the raw data.

VICE CHAIRMAN HOLMES:

Have there been any disputes in Texas once the
performance measurements have been adopted between
the CLEC and ILEC, and how was that resolved?

A. Yes, sir, there have been - although ICG is not one of
them, there have been disputes in terms of the
complaint process filed in Texas, and I know of at
least two that I'm aware of, and they're working out
certain operational dispute issues that have occurred
in the Southwestern Bell back office systems in regards
to provisioning UNE platform.

VICE CHAIRMAN HOLMES:

Does that go to the Commission for resolution
or

A. As a matter of fact, that's being worked out informally
with staff and Southwestern Bell and the CLEC.

VICE CHAIRMAN HOLMES:

Thank you.

CHAIRWOMAN HELTON:

Ms. Foshee?

Q. Ms. Rowling, you understand that, in Georgia, in lieu
of penalties, the Georgia Commission adopted an

expedited dispute resolution process for these type of
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issues?

I'm aware that Georgia had an expedited dispute
resolution process that they adopted on an interim
basis. However, they have never actually gone through
the required rulemaking process under Georgia's APA to
actually finalize to finally adopt those, and it's my
understanding that that's required by Georgia law. I'm
not an attorney, but I believe that is. So I'm aware
of that situation in Georgia.

Okay. Well, let's put aside the legalities of it. My
understanding is that ICG in Georgia has never availed
itself of that process; correct?

No, we did not.

Okay.

As a matter of fact, there has only been two CLECs that
attempted to use that process. One CLEC, MFS, filed a
complaint in '97, and, even though the procedures had
not been finalized at that point in time, they had been
written. The dispute resolution procedures had not
been finalized but they had been written, so to speak.
So they decided to use those procedures in that
particular complaint. The complaint was filed in '97,
and let's see. The Order affirming the Hearing
Officer's decision was entered in December of '98, and

BellSouth filed for a stay. That was denied, but
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BellSouth did file for an appeal of the decision. So,
in that case, that particular complaint didn't work
very expeditiously. The other case that I'm aware of
the parties decided to more or less suspend it. It's
not resolved yet, but those are the only cases that
have ever been filed.

But, Ms. Rowling, it's your position that that MFS case
that you're referring to was decided under the Georgia
Commission's expedited dispute resolution in its
performance measurement docket?

No, I did not say it was performance. I thought your
question was in regards to had anybody, ICG, used the
Georgia expedited rulemaking process.

I'm sorry. If that was your understanding, it was my
fault. I wasn't clear in my question. I was talking
about the expedited dispute resolution process that the
Commission implemented specifically to address
performance issues.

That's the same Georgia expedited process that they
adopted in the performance measurement Order. It's the
same one that MFS and MGC used; yes, ma'am.

Okay.

It is.

Okay. Let's see. I think that may be all my .

questions. Well, let me just ask one follow-up
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question on that and then I think I'm done. The only
reason I mentioned the Georgia expedited dispute
resolution process is that I think one of the reasons
that you think penalties are appropriate is because you
contend that a complaint resolution process won't work,
and, at least with respect to one that has been set up
in Georgia, ICG doesn't have any first-hand experience

as to whether it will work or not; does it?

A. No.

Q. Okay.

A. Apparently, only two CLECs do.
MS. FOSHEE:

That's all of my cross. Thank you, Madam
Chairman.
CHAIRWOMAN HELTON:
Ms. Dougherty, we'll take a break before you begin
questions.
MS. DOUGHERTY:
I have no questions.
CHAIRWOMAN HELTON:
Okay. We'll still take a break.
OFF THE RECORD
CHAIRWOMAN HELTON:

Mr. Kramer, redirect?
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MR. KRAMER:

Yes. Thank you.

REDIRECT EXAMINATION

BY MR. KRAMER:

Q.

Ms. Rowling, do you remember you and Ms. Foshee had a
discussion about the caps and the caps on an individual
CLEC?

Yes.

Could it ever happen that BellSouth would be required
to pay an amount anywhere near the cap based on a
single instance or a single incident? How does Bell
reach those caps?

The way that the structure of the assessments is, is
that a single instance of a missed installation date,
for example, is not going to even result in any kind of
monetary payment by the ILEC, and here's the reason
why. There are several reasons, actually, why. The
Texas plan is extremely forgiving to the ILECs'
misperformance. I mentioned a statistical calculation
in order to ensure that the perception of missed or
substandard performance is actual. So there's a 95
percent chance that is statistically built into this
plan that statistically it will demonstrate that the
ILEC actually did cause to have happen substandard

performance. Some other plans may be 85 percent
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certainty but Texas set it very high at 95 percent
statistically. In addition to that, the Texas plan, if
you notice, the benchmarks under the business rules,
which is my Attachment 1, the benchmark - sometimes you
have to hit 95 percent of the benchmark. So sometimes
they don't even have to hit the full benchmark every
time. In addition to that, in Attachment 17, which is
my second Exhibit, there is what's called a K-value
table in that Attachment 17 and what that is, is a
list. If a CLEC, because of their operations in a
particular state, has 70 measurements one month, the K-
value goes across for 70 measurements applicable to
that particular CLEC, the one, two, whatever, there's a
particular number of measurements that are missed that
are really thrown out. They're excluded from any
payments. In addition to that, Tier 2 assessments are
only payable if the ILEC misses them for three straight
consecutive months. So they can miss them in January,
make them in February, and miss them again the
following month, and there's no Tier 2 assessments on
the ILEC. So Point No. 1 is the plan statistically is
structured so it's very forgiving to the ILEC, and
we're to make sure that the ILEC doesn't suffer undue
financial harm, and the second point is, the way that

the measurements are structured, one missed instance of
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a missed installation date is not going to result in
penalties or assessments.

Does the $120 million cap apply in any event and under
any circumstance?

The ILEC cannot exceed a $120 million cap. It will
never go to $120 million plus one dollar.

Remember you and Ms. Foshee also discussed the Georgia
expedited complaint procedure?

Yes.

Do you have a problem generally with complaint
procedures, expedited or not?

In terms of theoretically, no, but the concern I have
is, in terms of the performance measurements, it's my
belief that performance measurements and self-executing
enforcement mechanisms serve the purpose to ensure that
benchmarks are being met, that the CLEC is truly
getting nondiscriminatory access to essential
facilities, and, again, I refer back to the Texas plan.
There was a public policy issue to ensure that wide-
spread systemic noncompliance with 251 and 252 did not
occur. Hence, that's why Tier 2 assessments came about
in the first place. The complaint process only deals
with single instances of operational issues. So every
month that performance measurements aren't met, firm

order confirmations or installs aren't met, or
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coordinated hot cuts are not met, customers are out of
service for more than 24 hours, etc., etc., those daily
operational issues that happen continually for the
CLEC, that we don't continually have to come back to
the Commission and litigate every month these issues.
So, in terms of procedurally, in terms of drain on the
resources, we're a smaller company than BellSouth. We
don't have the resources to come to this Commission
every month on these issues and that's why self-
executing enforcement mechanisms is important.

You and Ms. Foshee had a discussion about looking at
the data contained on the PMAP?

Yes, sir.

How useful is the data contained on the PMAP at this
point?

It's not useful, sir. 1It's not useful because of the

benchmark

CHAIRWOMAN HELTON:

Just a second.

Yes, ma'am.

CHAIRWOMAN HELTON:

Would you restate that question?

MR. KRAMER:

I'm sorry?
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‘ || CHAIRWOMAN HELTON:
2 Restate the question. I didn't quite hear.

3|l MR. KRAMER:

4 Yes. Oh, sure. I'm sorry. I didn't hear you. I
5 asked how useful the data on the PMAP is. That's
6 the BellSouth web site.

7| CHAIRWOMAN HELTON:

8 Yes, I know what it is.
9|| MR. KRAMER:

10 Okay.

11| CHAIRWOMAN HELTON :

12 I just didn't hear the "how useful."
131 A. I didn't find it very useful. You have listed, on a
‘ 14 state-by-state basis, for example, a number of orders
15 the percent missed. Again, just to take an example -
16 in columns, and, again, without any kind of benchmark,
17 I don't know where we are in relation to how BellSouth
18 is provisioning service to its own retail customers or
19 how BellSouth is doing in terms of other CLECs,
20 aggregate CLECs. To me, there's no threshold. So, if
21 I'm getting this percent of my orders rejected, 20
22 percent of my orders rejected, I have no idea if that's
23 comparable to what happens to BellSouth's own orders or
24 if it's way out of line. So I don't have a relational
25 picture and that's the point.
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Q. Do you remember you mentioned the Larry Strickling
letter, Chief of the Common Carrier Bureau letter,
regarding the insufficiency of the amount of the caps

that BellSouth was potentially exposed to?

A, Yes, sir.

Q. Is that letter included in your testimony?

A. Yes, sir, it is. I believe it's Attachment 3.
Q. Okay.

A. Okay.

MR. KRAMER:

I'll just check my note cards. That's all I have,
Madam Chairman.

CHAIRWOMAN HELTON:
I think you said BellSouth. I believe the letter
refers to Southwestern Bell.

MR. KRAMER:
Oh, thank you. You're correct.

CHAIRWOMAN HELTON:
Recross?

MS. FOSHEE:
Chairman Helton, one matter. If the Commission
would find it appropriate or helpful - Ms. Rowling
referred to the data that's available on PMAP and
Mr. Coon can discuss it as well. BellSouth would

certainly be willing to file, as a late-filed
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Exhibit, an example of the data that can be pulled
off PMAP in aggregate CLEC form so we don't reveal
any ICG proprietary information, if that's
something in which you would be interested.
CHAIRWOMAN HELTON:
Ms. Dougherty, I believe we have access to PMAP;
do we not?
MS. DOUGHERTY:
Yes, we do.
CHAIRWOMAN HELTON:
Therefore, we do not need it in the record.
MS. FOSHEE:
Great. Okay. Thank you.
CHAIRWOMAN HELTON:
You had no other questions?
MS. FOSHEE:
No, ma'am. Thank you.
CHAIRWOMAN HELTON:
Thank you, Ms. Rowling.
A. Thank you.
MR. KRAMER:
Madam Chairman, shall we proceed?
CHAIRWOMAN HELTON:

Yes.
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MR. KRAMER:
We'll call Michael Starkey.
WITNESS SWORN
The witness, MICHAEL STARKEY, after having been
first duly sworn, testified as follows:
DIRECT EXAMINATION

BY MR. KRAMER:

Q. Please state your name and address for the record.

A. My name is Michael Starkey, and my address is 6401
Tracton Court in Austin, Texas. The zip code is 78739.

Q. Could you describe your position and your responsi-
bilities in that position?

A. I am the President of QSI Consulting, Inc. QSI
Consulting is a consulting firm that focuses primarily
on telecommunications and policy and econometric and
technical aspects of telecommunications.

Q. Mr. Starkey, did you cause to be filed in this
proceeding direct testimony consisting of 42 pages and

four Exhibits?

A. That's correct.

Q. Was this testimony prepared by you or under your
supervision?

A. Yes, it was.

Q. And, Mr. Starkey, did you also cause to be filed in

this proceeding the rebuttal testimony of Michael
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A.

Starkey consisting of some 58 pages and one Exhibit?
Yes, I did.

And, Mr. Starkey, was the rebuttal testimony prepared
by you or under your supervision?

Yes, it was.

Do you have any corrections to either your direct
testimony or your rebuttal testimony?

Yes, I just have two corrections, one to my direct and
then one to my rebuttal. You'll notice, on the first
page of my direct, the address at Lines 2 and 3 don't
match the address I just provided. I have moved. So I
would remove the Chicago address that is there and
replace it with the Austin, Texas address I just
provided. Also, with respect to my rebuttal, at Page
45, Lines 26 and 27, there's a parenthetical in that
sentence that I would remove and that would be all of
my corrections.

And if I asked you each of the questions contained in
your direct testimony and your rebuttal testimony at
this time, would your answers be the same?

Yes, they would.

MR. KRAMER:

Madam Chairman, at this point, I move the
admission of Mr. Starkey's testimony, as

corrected, with the Exhibits, and the witness is
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tendered for cross.

CHAIRWOMAN HELTON:

So ordered. Mr. Kitchings?

MR. KITCHINGS:

Thank you, Chairman Helton.

CROSS EXAMINATION

BY MR. KITCHINGS:

© » 0 » o ¥

Hello, again, Mr. Starkey.

Good morning, Mr. Kitchings.

Is it correct that you graduated from Southwest
Missouri State with a bachelor's degree in economics?
That's correct.

What year was that?

That was 1991.

Do you hold any postgraduate degrees?

I do not.

In the eight years since you graduated, by my
calculation, you've worked for the Maryland, Missouri,
and Illinois Commissions and then with two consulting
firms; is that correct?

Yes, sir, that's correct.

When did you shift from Commission work to consulting
work?

I believe we started CSG in January 1 of 1996,

Thank you.
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and I left the Maryland Commission to begin that
post.
Okay. Thank you. Mr. Starkey, I believe in your
testimony you've stated that there is no functional
difference between local voice calls and ISP-bound
calls; is that correct?
Yes. I think I describe the extent to which they both
use the same network, the same facilities, and are
provided the same functions within the network; yes.
Okay. Can we agree that the FCC, in its Declaratory
Ruling, determined that ISP-bound calls do not
terminate at the ISP but instead continue on to the
"ultimate destination or destinations," which means the
Internet web sites?
The FCC did make a determination regarding the
termination of traffic. The only additional
information I provide with that is that the FCC has a
very specific definition of the word "terminate" that
they define in Part 69 of their rules. So I don't
think they were making a determination with respect to
the functional nature of the traffic as much as they
were the regulatory nature of the traffic or the
jurisdictional nature of the traffic.
Okay. 1Is there anywhere in the FCC Order where they

distinguish between the technical or jurisdictional
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termination of the traffic?

I don't know if it's in the Declaratory Ruling itself,
but, as I suggested, Part 69 of their rules very
specifically defines the term "terminate," and I think,
if you read the Declaratory Ruling, you'll understand
that they're using the word "terminate" in the
Declaratory Ruling to be very specific about the
jurisdictional nature of the traffic. I don't think
they're talking and I don't think they do talk about
the functional nature of the traffic and any
consequence of it terminating at the ISP might have on
that functional capability.

Is it fair to say, though, that the FCC agreed that
they would look at the traffic from end-to-end; that
is, from the end user who's making the call to the end
of the call which they view as being at the Internet
web site which is being viewed?

I think that is a fair characterization, and, again, I
think it highlights the fact that that's sort of part
and parcel of them defining the jurisdiction of the
call. Again, I don't think the Declaratory Ruling is
really speaking to the functional nature of the call as
much as it is to the regulatory distinction.

Do you have a copy of your testimony there with you?

Yes, sir.
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Could I direct you to your, I believe it is, MS-2 of
your Exhibit 2 to your direct testimony? It's labeled
"Diagram 1," but it is, in fact, Exhibit No. 2.

Okay.

Okay. ©Now, in that diagram, you show "Terminating
Customer," as is residential here, above "ICG Central
Office" box; is that correct?

Yes.

Now, you were here earlier; were you not?

Yes.

Did you hear ICG's witness, Mr. Holdridge, state that
ICG has no residential customers in Kentucky?

Yes, I did hear him say that.

Okay. Now, looking at the bottom half of that diagram,
the "ICG Central Office," then there's a line that is
drawn to "ISP Customer," given that the FCC has found
that the traffic terminates, given the meaning of that
word in Part 69, as you pointed out, wouldn't it be
more appropriate to draw an additional line to the
Internet beneath "ISP Customer" to reflect where that
traffic goes?

It would depend completely on what it was you were
trying to show and what I was trying to show here was
the facilities of either BellSouth or ICG that were

used in carrying that call, and these are all of the
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. 1 facilities of those two carriers and the facilities
2 that are at issue, is my understanding, in this
3 proceeding. These are the entirety of those
4 facilities. So I didn't include that line because it
5 simply wasn't relevant.
61 0. Well, there aren't any facilities that ICG uses to go
7 to residential customers; are there? Because they
8 don't have any residential customers.
ol a. I used the term "residential." You could replace that
10 term with "business" or "small business" or really any
1 other type of customer, and the analysis would remain
12 the same. So I really was just trying to, with this
13 diagram - and I think in my testimony I describe it as
. 14 a simplistic diagram -
5] Q. Okay.
6] Aa. . - . I was really simply trying to show the facilities
17 of ICG's and BellSouth's that were at issue.
18] 0. Okay. Now, Mr. Starkey, are you aware that BellSouth
19 keeps track of all the numbers it has for its ISP
20 customers?
21| A. Yes. My understanding is that that is their intention.
22 Q. And are you aware that ICG knows who its ISP customers
23 are within the State of Kentucky?
241 A. I hesitate in that respect. My guess would be that, if
25 endeavored to do so, they could probably identify
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those, and I would hesitate with my same answer with
respect to BellSouth. 1It's a manual process of
identifying those particular numbers. So the ability
to do that, you know, with 100 percent accuracy is
probably in question, but I would agree with you that
they probably could try to do that.

Okay. Are you aware, sir, that they provided us a
number, which I will not give because it's proprietary,
but they provided us a specific number through Data
Requests of the number of ISPs that they serve here in
Kentucky?

Yes, my understanding is that they provided those
numbers through discovery.

All right. Thank you. Mr. Starkey, you've testified
on behalf of ICG in this proceeding now in six states;
is that correct, this being the sixth?

I believe that's correct; yes.

Okay. And one of those states was North Carolina; was
it not?

Yes, it was.

Okay. And, in North Carolina, you filed some
additional testimony that was styled "Supplemental
Testimony"; did you not?

Yes, I believe it was styled that way.

Now, just to put this in context for the Commission,
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this would have been filed in late July or early August
as that proceeding went forward in early August;
correct?

My memory is fading, but, subject to check, I think
that's probably right.

Okay.

MR. KITCHINGS:

May I approach the witness, Chairman Helton?

CHATRWOMAN HELTON:

Yes.

MR. KITCHINGS:

Thank you.
Mr. Starkey, I would ask you to take a quick look at
what I've handed you and would purport to be your
supplemental testimony that we were discussing a moment
ago that was filed in North Carolina in late July or
early August. Could you take a look at that and please
affirm my identification?
Yes, that appears to be what it is.
Okay. Now, that testimony was filed in response to a
North Carolina Utilities Commission directive that both
sides apply some "creative thinking" to the dispute
over ISP traffic; correct?
Yes, it was and you quoted the term they used. It was

the North Carolina Commission. We had filed our direct
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testimony and I believe our rebuttal testimony as well,
and the North Carolina Commission came back to both
parties and asked that they apply some creative
thinking to this particular issue to come up with
perhaps some additional proposals that would provide
some additional options for them on the record, and
this was my testimony in that respect.

And BellSouth, of course, had the same directive, and
Mr. Varner, at that time, presented BellSouth's plan at
that point in time; correct?

Yes.

Okay. Now, isn't it also true that BellSouth has
offered other solutions, such as track and true-up and
bill-and-keep?

Yes. Mr. Hendrix includes three options in his
testimony.

Okay. Now, you didn't make - well, let me back up for
just a second. For shorthand purposes, would it be
accurate for me to call this the adjusted call length
proposal?

Yes, I think you could call it that.

All right. You did not make the adjusted call length
proposal in this proceeding; did you?

No, sir, we didn't. If you'll look at Page 2 of my

testimony there, and it looks like I may have made this
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mark on an earlier copy of yours in a different state,
at Lines 9 through 11, I explain that ICG's proposal in
this particular piece of testimony is not something
that we think is the best way to do things. We think
it's economically sound, in some sense, but certainly
we didn't think and continue not to think that this is
the proper way to do it.

Okay, but, as a matter of policy, shouldn't the
Commission consider as many different proposals in
resolving this difficult issue?

Certainly the Commission could and should look at
proposals, but they should ultimately arrive at - my
hope is that they'll ultimately arrive at the one that
is the most economically efficient and sound, and we
think the one that we've presented in this case meets
that criteria more so than this one.

Mr. Starkey, I would direct your attention, as we've
done before, to Page 4, Lines 13 through 17, and ask
you to read those sentences, please, or actually it's
just one long sentence.

Okay. It says, "Also, because the traditional models
assume an 'average length of call' in their calculation
(and that average length of call has generally been
assumed to be approximately 3 to 4 minutes in length

compared to the approximately 20 minutes in length for
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an average ISP bound call), ISP calls recover more 'Set
Up' cost than they actually generate."

Okay. Would you now turn to Page 6 and look at the
table at the top of that page? I have a question or
two for you there. 1Is it accurate to say that that
table outlines the calculation of an adjusted call
length for an Internet call as compared to a voice
callz

Yes. What this table does is it takes all local calls
and individually separates out ISP calls and the
characteristics of that particular subset and then
attempts to do the same calculation using those
different characteristics of those two types of calls.
Okay. 8o the voice call has a standard length of 3.3
minutes, and the ISP call has a standard call length of
20 minutes; is that correct?

Pursuant to this particular calculation, that's
correct. One thing that I would sort of highlight in
that is, although at the top of that table I noted it
as voice calls, it's really all local calls minus
Internet calls. There could very well be also local
data applications and other types of calls in that
group. I was a little bit probably sloppy in calling
it simply voice calls.

But the voice calls category does not include Internet
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calls; correct?

Well, see, actually that's another point. It does
because where I pulled these numbers was directly from
BellSouth's cost studies, and my understanding was that
what BellSouth had done within its cost studies was it
had taken all local calls or calls it, at that time,
considered to be local, which included Internet calls,
and taken an average. I simply used those numbers and
then said, "Okay. We have some additional information
with respect to what an ISP call might look like by
itself." So I didn't really pull those out. I simply
took different characteristics from a different source
of what ISP calls might look like, and, because of
that, I think you can assume that, included in this
aggregate of what I've titled here as "Voice Calls,"
Internet service calls are also included in that.
Okay. Well, let's cut to the chase on this, Mr.
Starkey. You would agree that your document has a
different call length between the voice calls and the
ISP, that is, 3.3 minutes versus 20 minutes; correct?
Yes, I would and, if you'll look at the source for the
20 minutes, that's an input. I assumed that. I didn't
have any real factual data with which to put that in.
Okay. Given the table that you have constructed, the

costs, in fact, differ; do they not? If you look at
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your table, costs per minute for voice call is $.0043,
and the cost of a standard Internet call is $.0048.; is
that correct?

Yes, those are the numbers that are included in the
table.

Okay. Thank you. Mr. Starkey, are you aware of
whether or not ICG conducted any cost studies in this
docket?

They did not produce a cost study for ISP-bound
traffic.

Without cost studies, can this Commission know whether
or not the reciprocal compensation rate that you
propose in this case covers ICG's costs?

Yes, I think they can. I think, at the very minimum,
they can make a learned opinion based upon that, and I
think one thing they can rely on in that respect is the
FCC's most recent Order, the UNE remand Order, that was
released on November 5, at Paragraph 260. The FCC has
basically said at Paragraph 260, and I'll just read it
- that probably makes more sense. At Paragraph 260, it
says, "When we examine the market as a whole, we find
that requesting carriers incur higher costs due to
their inability to realize economies of scale using
circuit switching equipment. We find that the scal-

ability of a switch mitigates but does not eliminate

99

CONNIE SEWELL
COURT REPORTER
1705 SOUTH BENSON ROAD
FRANKFORT, KENTUCKY 40601
(502) 875-4272




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the incumbent LEC's scale advantages and reduces but
does not eliminate competitor's sunk costs and entry
barriers." It then goes on to say, "For example,
competitor's switching costs per minute at a 10%
penetration level are slightly more than twice the cost
of an incumbent LEC serving the remaining 90% of

the market with its own switch. We find that, as a
general proposition, requesting carriers will incur a
materially greater cost when self-provisioning
switching at low penetration levels." I think what the
FCC is really saying there is that, if you rely on Rule
51.711 in its rules which says that the CLEC can use
the ILEC's costs in order to set a reciprocal
compensation rate, then certainly you know that they're
not overrecovering based on that rate, and I think,
pursuant to what they've said in the UNE Remand Order,
you can assume that they're probably not recovering
their costs associated with that. They've given the
CLECs, in, I believe, Rule 51.387, the opportunity to
file a cost study if they want to charge more than the
ILEC's rates. ICG hasn't done that, but certainly I
think the proposition that ICG would be overrecovering
at BellSouth's rates everything indicates that that
wouldn't be the case.

Mr. Starkey, you're here on behalf of ICG presenting
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economic testimony; is that accurate?

Yes, to some extent. I would suggest also policy
related testimony.

Okay. But, in the context of economic testimony and
holding yourself forth with the economic background
that you have, can you assure this Commission that ICG
would not be receiving a windfall if it is awarded the
reciprocal compensation that it requests without
specific cost studies in the record?

I guess you and I could quibble about the word
"windfall" and what that means, but, to cut through
that, I think all indications are that ICG would not be
overrecovering and would likely be underrecovering
based on BellSouth's reciprocal compensation rate.

I'm sorry. Can you help me understand; is that a yes
or a no?

That is - well, I don't know that it's either. 1It's an
answer more specific to your question, I think.

Are you saying that that question is incapable of being
answered with a yes or a no?

Maybe, if I could hear it again, I'll try again.

Okay. Okay. I simply want to know that, in your
context as putting forth economic testimony, can you
assure this Commission that, without cost studies in

the record, that ICG - can you assure this Commission
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that ICG is not receiving a windfall through the
payment of the reciprocal compensation rate that you
espouse?

MR. KRAMER:

Madam Chairman, I'm going to object. The witness
did do his best to give a serious answer to the
question. It was not an evasive answer, and I
don't think it's fair to give him a gquestion with
words like "windfall" and expect him to answer yes
or no when he has tried his best to give a serious
answer to the question.

CHAIRWOMAN HELTON:

Mr. Starkey, I do believe he asked you, and you
said you could quibble about the word "windfall."
I would like to know. Can you give any assurance
that there's not going to be a big end balance?

A. I can give an assurance that there won't be a big end
balance. I think I would preface that, though, by
saying that all cost studies are estimates. I mean,
there's no way to get around that. Nobody could sit on
the stand and say, "Here's my cost study. I give you
100 percent assurance that what is in here is a
complete, total, accurate representation." 1It's the
best we can do. My answer to Mr. Kitchings was an

attempt on my part to say, yes, I think the FCC has
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given us good reasons why ICG's costs are more than
BellSouth's; hence, that, if ICG relies on BellSouth's
costs, there is a tremendous possibility, and it's
likely to be the case, that ICG will not only not
overrecover but that it won't recover its actual costs.

MR. KITCHINGS:

Thank you, Chairman Helton.

Q. Mr. Starkey, would you agree with me that the
reciprocal compensation rate is an average rate for
local traffic?

A. Yes, it is.

0. Okay. Now, do we know, Mr. Starkey, if the fees that
ICG charges to its ISP customers are sufficient to
cover its costs, again, without cost studies in the
record?

A. Not entirely. Not entirely. The only reason I would

" preface the answer to that question is we would have to
be more specific as to what costs they were meant to
recover, maybe a marginal cost or an incremental cost.
I think we can be fairly well assured that they're
recovering their marginal cost, because it makes no
sense for ICG to provision services below its marginal
cost absent any market power. Whether they would
recover some type of costs in order to make them a

profitable company, obviously, I think Ms. Schonhaut
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will testify that they're not profitable at this point
in time because of enormous sunk costs that are
necessary to compete in telecommunications, but I
think, as a general matter, we could agree and be
fairly assured that they are recovering their marginal
costs.

Are you aware of any evidence in the record that ICG
has put in, either through your testimony or any of the
other witnesses, which would support the notion that
ICG's charges to its ISP customers cover its costs?

I don't know that there's any data in the record in
that respect. I was simply providing you that they
simply have no incentive not to. They would be working
against their own best interest to provide lower rates
than what their marginal costs would bear.

As a matter of policy, should ICG recover more than its
costs through the payment of reciprocal compensation?
No, it shouldn't. Reciprocal compensation rates, in
order for symmetrical reciprocal compensation rates to
work effectively, they should be based on the costs of

the carriers.

MR. KITCHINGS:

Chairman Helton, I only have one more line of
questions for this witness, and I did not do so

earlier. I would request that the testimony that
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Mr. Starkey filed in North Carolina, which I

presented as an Exhibit, be admitted into the

record.

CHAIRWOMAN HELTON:

So ordered.

MR. KITCHINGS:

Thank you.

STARKEY CROSS EXHIBIT 1

Q. Mr. Starkey, on Pages 7 and 8 of your rebuttal

testimony, you refer to states which have ordered that
reciprocal compensation for ISP-bound traffic and have

ruled in the way that you request in this hearing; is

that accurate?

A. ‘“That's fair.
MR. KRAMER:

I'm sorry.

that?
MR. KITCHINGS:

Sure.
MR. KRAMER:

Thank you.
MR. KITCHINGS:

Uh-huh.

Q. Can you tell the Commission how many of those decisions

you refer to were arbitrations for new interconnection

Could you just give me a moment to get
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agreements?

Yes. There have currently been eight states that have
reached the merits of reciprocal compensation in an
arbitration since the Declaratory Ruling which was
February of this year.

Okay. So that's eight of the fifteen or sixteen that
you refer to on those two pages?

Well, obviously, we're shooting at a moving target here
because arbitrations are ongoing

Sure.

I'm relying, I guess, on more recent information.
Actually, I think there have been, at this point, 25
states that have issued a decision since the
Declaratory Ruling. Eight of those were in
arbitrations.

Okay. So that leaves 17, by my calculation, but I
wasn't very good at math. That's why I went to law
school. Those 17, those would have been in the context
of interpreting contracts and what the parties
intended; is that correct?

I think largely we could agree to that. Though, if you
read through the decision, some of them make more
broadly based policy arguments than that and suggest
that, on a going-forward basis, that will also be their

finding. 1It's simply that it wasn't brought to the
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Commission in an arbitration. That's why I sort of
separate those, but I think other of those states - and
I'm thinking of West Virginia, particularly - the case
was brought to the Commission via a complaint, but the
Commission decided a very broad policy question of ISP-
bound traffic is and should be subject to reciprocal
compensation, and it does so on a going-forward basis.
Can we agree, sir, though, generally there is a
difference between looking at a contract that two
parties had entered into and the intent of those
parties versus setting policy on a going-forward basis?
Yeah, I think we could agree that the intent is the
issue in the first round, and the policy is more the
issue in the second.

Okay. Okay. That's fair. Did the number that you
referenced, which is now 25, does that number include
the result of the BellSouth/DeltaCom arbitration in
South Carolina?

Yes, it does.

And did you participate in that proceeding on behalf of
DeltaCom, Mr. Starkey?

Yes, I did. As I was looking through this list, I've
actually participated in five of the eight that have
been decided in arbitration since February, and South

Carolina was one of those.
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Okay. And was your position, in essence, the same that
you take here; that is, that reciprocal compensation is
due for ISP traffic?

Yes, that was the position in South Carolina.

Okay. Do you know what the result of the South
Carolina DeltaCom/BellSouth arbitration was?

South Carolina is the only of those eight states to
determine in an arbitration that they disagreed with
our position.

Okay. So, to round that out, South Carolina did not
agree with the position that you advocate; is that
correct?

That's right. They were the only state not to in the
arbitration.

Okay. Now, we've spoken about the difference between
these two sorts of cases, but, in a complaint case
setting, are you familiar with a decision out of
Louisiana which dealt with a complaint case between a
company called KMC and BellSouth?

Yes, I am aware of that.

Okay. Now, we've talked about this one before. I
would like to read to you a portion of the findings
there and ask you, as a matter of good public policy,
would you agree with allowing a CLEC to do what is

found here.
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Okay.

"KMC generated approximately $636,427 in revenue from
providing service to its ten Louisiana ISP customers
during the same time period that it billed BellSouth
$2,160,985 in reciprocal compensation traffic for those
ten ISP customers." Mr. Starkey, do you believe it
represents good, sound public policy and economic
reasoning to allow a CLEC to obtain more in revenue
from BellSouth than from its end-user customers?

And, as I've answered this question in the past, I
don't think you can derive good, sound economic or
public policy from that simple comparison. What I've
suggested is that - what this Louisiana case really is,
is KMC had a number of ISP providers. BellSouth had a
number of customers that were calling those ISP
providers. BellSouth, the reciprocal compensation was
paying, I guess, about $2.16 million to KMC to carry
its customers' traffic to those ISPs. Even though KMC
may have only been getting $636,000 roughly from its
ISPs, what you have to remember is those ISPs were
actually receiving calls, and I think I did the math
based on some of Mr. Varner's calculations in Georgia,
from somewhere between 25,000 and 30,000 BellSouth
local customers. So, if you asked the question, is it

reasonable for KMC to recover $2.16 million for
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providing service to some 35,000 or 40,000 BellSouth
customers, I think the answer to that question is it
very well could be, and, if the rate of the reciprocal
compensation was based on BellSouth's costs, then, yes,
it would be.
Okay. That's fair. I would also read to you one other
quote
Okay.

near the end of that Order from Pages 20 and 21,
the Commission stated, "Indeed, in this particular
case, KMC billed BST reciprocal compensation for ISP
traffic that was approximately 340 percent more than
KMC received in revenue from providing actual service
to its ten ISP customers in Louisiana. The negative
impact on competition in the local market as well as
the potential for abusing the reciprocal compensation
obligation from permitting such arrangements are
obvious." Is it fair to say, Mr. Starkey, that you
would disagree with the Louisiana Public Service
Commission on that point?
There's a number of things I would disagree with the
Louisiana Public Service Commission about on that
point. The first one being they used the word that KMC
provided actual service to the ISPs, indicating that

they didn't provide actual service to the 35,000 or
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40,000 BellSouth customers that were calling those
ISPs. Those BellSouth customers wouldn't have been
able to get to their ISP without KMC. I would suggest
that KMC was providing actual service to those
customers as well, and I think the same answer that I
gave earlier is responsive to this as well, which is,
whenever you see the fact that KMC was providing that
kind of service to that many customers, the $2.16
million isn't that out of line necessarily. I mean,
again, you would have to look at their underlying
costs, but, assuming that the rate of reciprocal
compensation is based on BellSouth's costs, I don't
think that that is necessarily economically inefficient
or shows bad public policy. The Louisiana Commission
does agree, but I disagree with their finding; yes.

So you would disagree with their finding, in essence?
Yes, I would.

Okay. Now, finally, Mr. Starkey, you discuss the
concept of cost causation in your testimony; don't you?
In response to Dr. Taylor, I do.

Okay. 1Is it fair to say that your position is that the
cost of making ISP-bound calls should be pushed back as
closely as possible to the cost causer?

Yes, I think those are the words I use in my testimony,

and, by that, I mean that economic decision-making
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requires that, whenever you generate costs, and let's
use the network, whenever I generate cost as a caller
on the network, the rates I pay should'reflect the cost
I cause to me so that I can make rational economic
decision-making. In my testimony when I say that the
costs should be pushed back as close to the cost causer
as possible, I mean for that intention so that they can
recognize the costs it is that they cause.

Okay. 1I'll ask you a hypothetical, Mr. Starkey.

Okay.

If it were demonstrated in Kentucky that BellSouth was
not covering its costs in providing local service to
its customers and reciprocal compensation is awarded to
ICG in this case, would you be in favor of raising
local rates to those customers as cost causers?

I would have to know several bits more of information
before I could answer yes or no to that. The first
thing we would need to talk about is - BellSouth's
local rates, it's my understanding, if they're done
like pretty much everywhere else in the country, are
based on averages across particular customer groups,
residential or business. If BellSouth were, one,
losing money on all residential customers or all
business customers or all local customers because of

reciprocal compensation and BellSouth came in, through
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a rate case or however it wished to pursue such a thing
with the Commission, and it was found that they were
not entering a return on their rate base, then, you
know, I think it's traditional public policy and
regulatory policy that they should be allowed to
recover those revenues. However, to take a particular
type of service, and let's say calls bound for the
Internet, and say that those particular services don't
allow BellSouth to recover revenues on that given
service, that's the single issue ratemaking issue that
both the RBOCs and the Commissions have really sort of
avoided in the past, you know, like it was the plague,
because what they really do is look at the entire
BellSouth business entity as a whole in determining
what rates are appropriate in terms of public policy.

Q. Well, averages are fairly common throughout the use of
telecommunications pricing and costing; aren't they?
There's nothing unusual about that; is there?

A. Well, they are, though. Competition is certainly
putting pressure on those averages.

MR. KITCHINGS:

Okay. I don't have anything further. Thank you,
Mr. Starkey. Thank you, Chairman Helton.
CHAIRWOMAN HELTON:

Ms. Dougherty?

113

CONNIE SEWELL
COURT REPORTER
1705 SOUTH BENSON ROAD
FRANKFORT, KENTUCKY 40601
(502) 875-4272




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MS. DOUGHERTY:

No questions. Thank you.

CHAIRWOMAN HELTON:

Redirect?

MR. KRAMER:

Thank you, Madam Chairman.
REDIRECT EXAMINATION

BY MR. KRAMER:

Q. Mr. Starkey, Mr. Kitchings asked you several questions
about your Exhibit 2, a diagram contained in Exhibit 2,
your simplified model. Could there also be a tandem
switch involved in the interconnection between the two
parties?

A. Yes.

MR. KITCHINGS:

I object, Chairman Helton. I asked nothing about
a tandem switch. It doesn't seem to me that
that's appropriate redirect.

CHAIRWOMAN HELTON:

But you did ask about the diagram, and he's asking
about the diagram. So, Mr. Kramer, proceed.

Q. There could also be a tandem switch involved; isn't
that correct?

A. Yes, and it's likely that there would be one.
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MR. KRAMER:
Okay. That's the only question I had on that,
Madam Chairman. I just was

CHAIRWOMAN HELTON:
Any recross?

MR. KRAMER:
I'm sorry, on that issue.

CHAIRWOMAN HELTON:
Oh, I'm sorry.

MR. KRAMER:
I have other questions. I just meant on that one
point so it wasn't going to get contentious. I
was just trying

Q. Now, Mr. Starkey, Mr. Kitchings also asked you about

the North Carolina supplemental testimony; do you
remember that?

A. Yes, I do.

MR. KRAMER:
Madam Chairman, may I approach the witness for a
moment?

CHAIRWOMAN HELTON:
Yes.

MR. KRAMER:
Unfortunately, I only have one copy of this.

It's marked up.
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I am handing the witness a copy of the decision of the
North Carolina Utilities Commission in the arbitration
proceeding in which the testimony that Mr. Kitchings
referred to was an Exhibit, and I'm going to ask, Mr.
Starkey, if you will, will you please read from the
bottom of Page 6 and the top of Page 77

Yes. "The Commission commends ICG and BellSouth for
their efforts in presenting interim proposals for ISP
compensation in response to the Commission's June 16,
1999, Order Concerning Interim Proposals for
Compensation in which the Commission asked the parties
for 'creative thinking' concerning interim prospective
compensation mechanisms for ISP traffic, which would be
subject to true-up. Of the proposals received from the
parties, the Commission believes that ICG's proposal,
which is based on UNE rates, has the greater merit."

Is that far enough?

Was the proposal that the Commission was referring to
the supplemental creative thinking?

No, it wasn't. I think that's what they were referring
to when they said thanks for the proposals, but what
they eventually adopted was our proposal, the same
proposal that we are proposing here, which is to use
BellSouth's reciprocal compensation rate for tandem

interconnection.
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Now, Mr. Kitchings also asked you about the assumption
that you made regarding different call lengths; do you
remember that?

Yes.

And he also pointed out that, based on that assumption,
the cost of an Internet call was lower; do you recall
that?

Yes.

Okay. The cost per minute -excuse me - of an Internet
call was lower?

Yeah, that's an important distinction.

Now, Mr. Starkey, would a 20 minute call to the
Internet and a 20 minute conventional circuit-switched
voice traffic call, local call, between two end users
have any difference in cost characteristics assuming
equal transport was involved in both sets of calls and
both calls traversed the same switches?

Yes, they would have exactly the same costs and that's
an important distinction to make, is the fact that,
whenever I said earlier that the 20 minutes for an
Internet call was an input, I'm afraid what can be
misleading about this is the fact that there isn't a
distinction between the cost of a voice call and a call
to the Internet. There may be some distinction in the

fact that ISP-bound calls might be longer in nature but

117

CONNIE SEWELL
COURT REPORTER
1705 SOUTH BENSON ROAD
FRANKFORT, KENTUCKY 40601
(502) 875-4272




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that's really a distinction between long calls versus
short calls. There are long voice calls, longer than
the average Internet call, that would cost exactly the
same as an equally timed Internet call. Again, they
use the same facilities, the same functions, of the
network. I think it's just important to point out that
what we're really talking about in this North Carolina
testimony is a distinction between very short calls and
long calls; not a distinction between voice traffic or
local traffic and then ISP traffic.

Mr. Starkey, you and Mr. Kitchings also had a
discussion about whether, on your Diagram 2, there
shouldn't have been an extension on the terminating
side of the call to show that the call was going on to
the Internet; do you recall that?

Yes.

Is what's at issue here what happens to a call once
it's on the Internet or the costs that are incurred
while it's on the networks of the two parties that are
involved?

The costs that are at issue here are the costs of the
networks of BellSouth and ICG; not the costs of the
call or the characteristics of the call after it
reaches the ISP server.

Okay.
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A.

That's why I included just those facilities.

Now, you were also asked some questions about cost
studies. Do you know if ICG did a cost study to
support the reciprocal compensation rate it is seeking
for circuit-switched voice traffic calls?

No, it did not.

Do you know if BellSouth is contesting the rate that
ICG is seeking for circuit-switched voice calls?

It's my understanding that they are not and that's an
important point, is the fact that we've already kind of
established in the testimony in here today that the
costs of a call, whether that be toward the Internet or
for a local voice call, are the same. To suggest that
a cost study must be done for one and not the other
somewhat misses the point that the cost wouldn't be any
different.

And so, if I asked you the same question that Mr.

. Kitchings asked you, and I'm paraphrasing, can you

assure this Commission that ICG won't get a windfall
for circuit-switched voice traffic in the absence of a
cost study, would your answer be the same?

Yes, it would be.

MR. KRAMER:

I have nothing further.
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CHAIRWOMAN HELTON:
Recross?

MR. KITCHINGS:

Thank you, Chairman Helton.
RECROSS EXAMINATION

BY MR. KITCHINGS:

Q. Mr. Starkey, your counsel asked you about the North
Carolina Order; do you recall that?

A. Yes.

Q. Can we agree that the North Carolina Order, in ordering
reciprocal comp, made that subject to a true-up to such
time as the FCC has ruled?

A. I need to look at it to be as specific to that.

MR. KITCHINGS:

May I approach the witness, Chairman Helton?

CHAIRWOMAN HELTON:

Yes.

MR. KITCHINGS:

Thank you.

A. I do remember there's a true-up provision.

Mr. Starkey, we can go into further detail, if
necessary, but I would direct your attention to
ordering Paragraph 1 of Page 17, which I've handed you,
which I purport to be the North Carolina Utilities

Commission Order.
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Q.

A.

Okay. 1If you don't mind, I'll just read that and that
way we'll all know what it says.

Please.

"That the parties shall, as an interim inter-carrier
compensation mechanism, pay reciprocal compensation for
dial-up calls to ISPs at the rate the parties have
agreed upon for reciprocal compensation for local
traffic and as finally determined by this Order,
subject to true-up at such time as the Commission has
ruled pursuant to future FCC consideration of this
matter." That was what I was trying to remember, is
that it's really subject to the North Carolina
Commission ruling on the FCC whenever it makes a
determination.

But, again, it is subject to a true-up?

Yes, sir, there is a true-up mechanism.

MR. KITCHINGS:

Thank you. Thank you, Chairman Helton. I don't

have anything further.

CHAIRWOMAN HELTON:

A.

You may be excused.

Thank you.

MR. MERSHON:

Madam Chairman, I think we don't have a lot of

questions for this next witness, if you wanted to
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do it before lunch, but it's up to you.
CHAIRWOMAN HELTON:
Let's get started, then. Next witness?
MR. KRAMER:
Madam Chairman, we would be happy to provide a
clean copy of the North Carolina decision for the
record and to the staff and Commissioners. We'll
get that to you early next week or maybe even
today.
CHAIRWOMAN HELTON:
Thank you. We'll order it into the record.
MR. KRAMER:
Thank you.
CHAIRWOMAN HELTON:
Thank you.
MR. KRAMER:
At this time, ICG calls Cindy Schonhaut.

WITNESS SWORN
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BY MR.

The witness, CINDY SCHONHAUT, after having been

first duly sworn, testified as follows:
DIRECT EXAMINATION
KRAMER :

Would you state your name and address for the record?
My name is Cindy Schonhaut, and my address is 161
Inverness Drive West, Englewood, Colorado.
And could you give your position and describe your
responsibilities, please?
I'm Executive Vice President of Government and
Corporate Affairs at ICG Communications which is the
parent holding company of ICG Telecom, which is a
certified CLEC that operates in Kentucky. I report
directly to the CEO and Chairman of the Board, and I
have responsibility for all public policy matters at
all levels of government; that is, federal, state, and
local, including legislative and regulatory, as well as
I have responsibility for external affairs which is
interconnection agreements with the ILECs and related
issues as well as industry associations.
Ms. Schonhaut, did you cause to be submitted in this
proceeding the direct testimony of Cindy Schonhaut
consisting of 12 pages?
Yes.

And did you also cause to be submitted in this
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A.

Q.

proceeding the rebuttal testimony of Cindy Schonhaut
consisting of 17 pages?

Yes.

And was each of these testimonies prepared by you or
under your supervision?

Yes.

Do you have any corrections to your testimony?

Yes, I have a couple of corrections. In my direct
testimony on Page 3, the first question which the
answer is on Lines 3, 4, and 5, the list of states
where I've testified before includes the State of
Colorado. Actually, it's mentioned twice, and I would
like to delete both references and add the State of
Illinois. In my rebuttal testimony on Page 14, the
last line on the page, Line 23, where it says "the
Commission," I would like to change the word "the" to
"this." Those are my only corrections.

As corrected, Ms. Schonhaut, if I asked you each of the
questions contained in your direct and rebuttal
testimonies, would your answers to those questions be
the same?

Yes.

Thank you.

MR. KRAMER:

Madam Chairman, at this time, I would like to move
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Ms. Schonhaut's testimony into the record. I
would also request permission of the Chair to ask
Ms. Schonhaut a couple of direct questions that
are necessary to correct the record in this

proceeding.

CHAIRWOMAN HELTON:

Okay.
Ms. Schonhaut, were you here for the testimony of Mr.
Holdridge?
Yes.
Are you qualified to correct the testimony of Mr.
Holdridge?
Yes.
And what is the basis of your ability to correct the
testimony of Mr. Holdridge?
I'm a senior executive officer of the company, and I
often have more accurate and current information than
the people that work for me in the company. So I would
like to correct, for the record, certain factual pieces
of information that I think should stand as corrected
so they would be accurate.
All right. Would you please give the areas of
correction?
Yes, I would. First, ICG does serve residential

customers in Kentucky, and this is a correction not
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only to Mr. Holdridge's testimony, but I checked
CHAIRWOMAN HELTON:
Ms. Schonhaut, just a minute.
A. Okay.
CHAIRWOMAN HELTON:
Mr. Kramer, could you ask specific questions so

that we don't get into a long discussion?

A. Okay.
MR. KRAMER:

I will do that.
A. Excuse me.

MR. KRAMER:

Yes.
Q. Ms. Schonhaut, does ICG serve residential customers in
Kentucky?
A. Yes, we do. The correction is - I wanted to add that

it's not only to Mr. Holdridge's testimony but
BellSouth's Interrogatory No. 9 to ICG was essentially
the same question. So I want to correct that as well.
Q. Okay. And, Ms. Schonhaut, is it accurate that the
Alabama settlement was part of a settlement regarding
‘'other issues? 1I'm sorry. May I withdraw that and
rephrase? Was the performance standards issued in the
Alabama proceeding withdrawn as a part of a settlement

of other issues?
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A. No, it wasn't withdrawn as a settlement. ICG withdrew
its testimony regarding the issue of performance
measures in Alabama by just our own voluntary choice.
It wasn't part of a settlement.

Q. All right. Ms. Schonhaut, is it the company's position
that BellSouth has a current obligation to combine new
unbundled network elements?

A. No. We believe that BellSouth, at this time, has no
such current obligation.

Q. Are we asking the Kentucky Commission to require
BellSouth to combine currently uncombined elements?

A. Yes, we are.

And is that a step that goes beyond where the FCC went?

A. Yes, it's a step beyond what the FCC did, but the FCC
expressly allowed for such a step.

Q. We'll have an opportunity.

MR. KRAMER:

Thank you, Madam Chairman. Nothing further.

CHAIRWOMAN HELTON:

She's tendered for cross?

MR. KRAMER:

Yes, I'm sorry. She's tendered for cross, and, at
this time - I'm not sure you ruled on the

admission of her testimony.
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CHAIRWOMAN HELTON:

Her testimony is so ordered into the record.
MR. KRAMER:

Thank you.
CHAIRWOMAN HELTON:

Mr. Kitchings?
MR. KITCHINGS:

Thank you, Chairman Helton.

CROSS EXAMINATION

BY MR. KITCHINGS:

Q. Good morning, Ms. Schonhaut.
A. Good morning.
Q. A couple of follow-up questions to your counsel's

direct questions. Did I understand you to say that,

in

fact, ICG does serve residential customers in the State

of Kentucky?

A, Yes, we do.

Can you say whether that is through facilities-based

competition, resale, or the purchase of UNEs?
A. It's through resale.
Through resale. Exclusively?
A. Yes. All of the residential customers we serve we

reach by reselling BellSouth's services; yes.

Q. Okay. Can you state how many residential customers ICG

serves in the State of Kentucky?
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I don't actually know that number. What I can tell you
is most of them are employees of ICG; not all but the
majority of them are.

Can you provide us, through a late-filed Data Request,
a correction to the Data Request which we asked earlier
which states that no customers are residential in
Kentucky?

Yes, we will.

Okay. Thank you. Are they confined, Ms. Schonhaut, to
one area of Kentucky or is it spread throughout the
state?

I believe it's mostly in the same area where we provide
facilities-based service to business customers, that
is, the Greater Louisville Area.

But, again, it is through resale as opposed to
facilities-based?

Yes. Yes.

Okay. Now, a couple of questions, then, about your
business plan here in Kentucky, Ms. Schonhaut. Do you
have a copy of your testimony handy?

Yes, I do.

I've got a couple of citations for you that I would
like you to turn to and then read those sentences in
sequence.

Is this direct? Excuse me. Is this direct or
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There will be a couple of direct, and then one out of
your rebuttal. So you'll need copies of both.

Okay. I have both. I just wanted to go to the
appropriate one.

Okay. The first citation I would cite you to is on
Page 6, Lines 11 through 13. I would ask you to read
that to the Commission, please.

Page 6. I've got it. "In addition, with reciprocal
compensation for calls to ISPs precluded as a source of
revenue, ICG would find it necessary to weigh whether
it would be a wise business decision to expand its
investment and provide increased services in Kentucky."
That's it?

Okay. That's it; yes, ma'am. Please turn to Page 10.
Yes.

Beginning at the very end of Line 12 with the word
"Without . . .," 1if you would read that sentence,
please.

"Without compensation for ICG's costs in serving a
significant category of its customers, ICG could be
forced to re-think its options concerning its
operations in this state."

Okay. And, finally, Ms. Schonhaut, I would direct you
to your rebuttal testimony, Page 4, Lines 14 through

16.
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‘ T A. Yes. Do you want me to read that sentence?
21 Q. Please.
3] A. "If reciprocal compensation for calls to ISPs were
4 foreclosed as a source of revenue for several months or
S more, ICG would be forced to re-think its options
6 concerning its further investment in this state."
7 Q. Okay. Now, with those three sentences that you've just
8 read as background, is ICG saying that, if it does not
9 receive a reciprocal compensation award in this docket,
10 that it is going to cease competing in the State of
11 Kentucky?
12 A. Absolutely not.
131 0. Okay. Hypothetically, Ms. Schonhaut, if the FCC

‘ 14 concludes, in its Notice of Proposed Rulemaking, not to
15 award reciprocal compensation for calls to ISPs, will
16 ICG's business decision to provide service in Kentucky
17 also - same question. Will you remove your business
18 from Kentucky?
191 Aa. Absolutely not, and I think the three sentences that we
20 read together clearly say that we would take, under
21 advisement, into consideration the fact that there's no
22 reciprocal compensation in this state. We would not
23 remove the current facilities that we provide service
24 to - that we have in place or the customers we provide
25 servicé to. We would be rethinking, and the word is
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"our further investment," future options for expansion,
facilities, UNEs, or resale, whatever. That's a normal
evaluation through a business planning process.

Okay. Now, in your rebuttal testimony on Page 10, you
refer to the Alabama and North Carolina Commission
decisions, and were you here earlier when counsel was
talking with Mr. Starkey about the North Carolina
decision?

Yes, I was.

Can we agree that, in both the North Carolina Order and
the Alabama Order, the Commissions there determined
that the payment of reciprocal compensation would be
subject to true-up?

Actually, I don't agree with the way you said that, if
I may explain

Please.

What both Commissions said is that the rate is subject
to true-up, that is, that reciprocal compensation will
apply to ISP traffic, and that is not going to be
revisited or somehow trued up through the term of the
interconnection agreement. What the Alabama Commission
said, which is an effective Order, and the North
Carolina is in pending effectiveness, the Alabama
Commission said specifically they're establishing a

rate for reciprocal compensation. If the FCC after
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that changes the rate, the new rate that the FCC would
impose would be what is trued up to. So it's not the
issue of whether ISP traffic is subject to reciprocal
compensation.

Well, hypothetically, Ms. Schonhaut, if the FCC were to
determine that this type of traffic was best served
through bill-and-keep or, alternatively, that it was to
be through a zero rate, would not those Orders require
that any monies paid between the parties be returned,
because the rate would, in effect, be zero?

I actually believe that the answer to that is no for
Alabama, and I'll explain why. I was present at the
Commission's open meeting in Alabama where this
particular provision was discussed at length, and what
the Commission's assumption was, was that the FCC is
going to perhaps change the rate structure of
reciprocal compensation, for example, from a per minute
of use rate to a flat capacity-based charge, in which
case, the Alabama Commission said, "Well, we should
have that new rate structure implemented as if it was
on the first date of the interconnection agreement.™
So, in a sense, yes, there could be a change. If you
were to tell me - your hypothetical included a few
things. For example, you said "bill-and-keep." If the

FCC were to say, down the road, that bill-and-keep is
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the appropriate mechanism for recovery of reciprocal
compensation costs, I think that that would be unclear
whether that would be sort of trued up back to the
first date of the agreement, and, because it would be
unclear, I think that would be litigated.

You're an attorney by training; are you not?

A. Yes, I am.

Q. And you would agree with me that the final Order of a
Commission is, to use laym